IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


No. 98, 


IDA RALSTON, Appettanrt, 


VS. 


George b. Turpin as Trustee, ite., etal. 


Appeal from the Circuit Court of the United States, for the Southern 
District of Georgia. 


ABSTRACT AND BRIEF OF 
CLIFFORD ANDERSON, 


Counsel for Appellant. 


IDA RALSTON, Appe..anrt, 


VS 


George B. Turpin, Trustee, Etc., et al., 


APPELLEES. 


Appeal from the Circuit Court of the United States for the Southern 
District of Georgia, Western Division. 


Case No. 98—October Term, 1888. 


ABSTRACT AND BRIEF FOR APPELLANT. 


Ida Ralston filed her bill against George B. Turpin, as trustee for 
certain of his children, to cancel certain deeds of gift to real property 
located in the City of Macon, Georgia, which had been executed by 
her husband, James A. Ralston, Jr., in his lifetime (he being now 
dead) and by herself, to said Turpin, as trustee, as aforesaid. She 
prayed that said deeds should be cancelled on three grounds, namely : 

First. Because she clainied that her said husband, when he execu- 
ted said deeds, which were based upon no valuable consideration, was 
mentally incapable of making a valid contract, and therefore did not 
have mental capacity to make said deeds of gift. 

Second. That said deeds of gift were procured by the undue influ- 
ence and persuasion of the said George B. ‘Turpin, who, at the time 
said deeds were made, was the business agent, and had been the guard- 
ian of the said James A. Ralston, Jr., and. had been also the sole 
executor of the last will and testament of the mother of the said Jas. 
A. and the trusted friend of the said Jaw nes A.’s father, in his life- 
time, and that said deeds were therefore ey :ecuted during the existence 
of confidential relations between the said James A. Ralston, Jr., and 
the said George B. Turpin. 
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Third. Because she claimed that her consent to the execution of 
said deeds was given because, knowing the influence of the said 
Turpin over her said husband, she feared that if she refused, that he 
would endeavor to bring about « separation between |.er and her said 
husband, or render their relations with each other insecure and 
unhappy ; and was caused also by the fact ' hat the said Turpin being 
in charge of all her husband’s property and business affairs, she felt 
that they were both largely dependent on his favor and good will. 
She further alleged that she was at that time ignorant of the fact 
that said deeds of gift embraced by far the most valuable part of ser 
husband’s remaining propecty. She also alleged that when said 
deeds were executed, she and her husband were so completely under 
the influence of the said Turpin, and so anxious to conciliate and 
gratify him, that they did not stop to consider the character or effect 
of the pape: they were asked to execute. 

T: e defendant, Turpin, trustee as afuresaid, answered the bill, 
denying in his answer, the incapacity of James A. Ralston, Jr., and 

also denying that the deeds of gift were procured by the exercise of 
_ undue influence by him over the said James A. Ralston, Jr., or his 
said wife. On the contrary he stated that the execution of said deeds 
was made voluntarily by both the said Ralston and his wife, and 
in pursuance of a purpose long contemplated by the said James A. 
Ralston, to give a portion of his, the said Ralston’s property, to the 
said Turpin or his children, at his, the said Ralston’s death. 

Much testimony was introduced by both parties on the trial of said 
case before the Honorable Emory Speer, District Judge of the United 
States for the Southern District of Georgia, presiding in and holding 
the Circuit Court for the Western Division of said District. 

In the progress of the trial the complainant offered in evidence a 
certified copy of the last will of James A. Ralston, Jr., of her petition 
as his widow ant sole legatee, for the probate thereof in the Su. ro- 
gate’s Court of the County and State of New York, of the caveat filed 
thereto by Mrs. Laura R. Smith, an aunt of the deceased testator, 
and of the judgment of the said Surrogate’s Court refusing the pro- 
bate of said will and declaring it null and void—all embraced in 
an exemplification from the Records of said Court. The Court, on 
motion of defendant’s counsel, rejected the evidence so offered, on the 
ground that defendants not. havinz ): en parties to said proceedings 
in said Surrogate’s Court, were not bound or affected thereby. To 
which ruling of the Court the complainant, by her counsel, excepted. 
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Defendant’s counsel having in that connection directed the Court’s 
attention to the fact that a certified copy of said proceedings had been 
attached to an amendment of the bill made by complainant during 
the progress of the trial, as an exhibit to said amendment, the Court, 
on motion of defendant’s counsel, ordered said certified copy of said 
proceedings, to-wit, of the petition of complainant to probate said 
will, of the caveat thereto, and of the judgment of the Surrogate’s 
‘Court, should be stricken from said exhibit. To which decision 
coun el for complainant also excepted. 

The Court, after considering the evidence submitted and the argu- 
ment of counsel, made a decree denying the prayers of said bill, and 
dismissing said bill at the cost of the complainant. To which decree 
counsel for complainant also excepted, and thereupon entered an 
appeal, which was duly allowed, to the Supreme Court of the United 
States. ; 

In the prosecution of said appeal counsel for complainant now 
assigns error in the rulings and deeree made by said Circuit Court as 
follows, to-wit: : 

First. That said Court erred in refusing to admit in evidence the 
exemplification from the Surrogate’s Court for the County and State 
of New York, embracing a certified copy of the last will of the said 
James A. Ralston, Jr., of the petition of said Ida Ralston, his widow, 
for the probate thereof of the caveat filed thereto by Mrs. Laura R. 
Smith, and of the judgment of said Surrogate’s Court refusing the 
probate of said will. 

Second. That said Circuit Court erred in ordering the certified copy 
of the petition of the complainant to probate the last will of the said 
James A. Ralston, Jr., and of the caveat thereto, and of the judg- 
ment of the Surrogate’s Court of the County and State of New York, 
thereon, to be stricken from the exhibit attached to complainant’s 
amended bill. 

Third. That said Circuit- Court erred in deciding and decreeing 
that said James A. Ralston, Jr., had sufficient mental capacity to 
make each and all of the deeds of gift executed by him to the said 
George B. Turpin, trustee, etc., and which said complainant’s bill 
prayed should be cancelled at the time of the execution of each of 
said deeds. 

Fourth. That the said Circuit Court erred in deciding and decree- 
ing that all of said deeds of gift referred to and sought to be cancel- 
led by complainant’s said bill, were freely, voluntarily and legally 
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executed by the said James A. Ralston, Jr., and by the said complain- 
ant, his wife, and that none of said deeds of gift were procured by 
the persuasion and undue influence of the said George B. Turpin 
over the said James A. Ralston, Jr., or his said wife, or either of 
them. 

Fifth. That the said Circuit Court erred in deciding and decreeing 
that said deeds of gift were valid, and especially the deed of gift last 
executed by the said James A. Ralston, Jr., and his wife, to the said 
George B. Turpin, as trustee for his said children. 

Sixth. That the said Circuit Court erred in decreeing that the pray- 
ers of the bill should be denied, and that the bill should be dismissed 
with costs, 

Seventh. That the said Circuit Court erred in not decreeing tha} 
each and all of said deeds of gift should be cancelled on each of the 
grounds on which their cancellation was prayed, and their validity 
attacked in said bill. | 

In support of the foregoing assignments it is claimed, first, that 
said exemplification from the Surrogate’s Court should have been 
* allowed to stand as an exhibit to said amended bill, and should have 
been admitted in evidence. 

(a.) It was relevant evidence to prove that James A. Ralston, Jr., 
died intestate. 

(5.) It was relevant evidence to show that the executors appointed © 
by the will of James A. Balston, Jr., were not proper parties to the 
pending bill, the will having been declared by the judgment of a 
competent Court to be null and void. 

2d. The deeds of gift are shown to have been made when the 
donor (Ralston) was incompetent to make them. This is proven by 
two physicians, (one of them, Dr. Wylie, one of the most eminent in 
the City of New York,) and by a number of other witnesses, who saw 
him in all the relations of life during the years 1880 and 1881. Dr. 
 Wylie’s evidence is very strong and shows that Ralston’s mind had 
been so impaired by dissipation that, even when sober, he was men- 
_ tally invompetent. (See printed Record, pages 112, 113, 114 to 117, 

_ and also 73 to 83. See 11th Wheat., 103; 4th Otto, 506.) 

3d. The relation of principal and agent is a confidential relation— 
so declared by the law of this State, where this property lies. See 
Code of Ga., Sec. 3177, which reads as follows: “ Any relations 
shall be deemed confidential arising from nature or created by law, 

or resulting from contracts, where one party is so situated as to exer- 
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cise a controlling influence over the will, conduct and interest of 
another; or where, from similar relations of mutual confidence, the 
law requires the utmost good faith, such as partners, principal and 
agent, etc.” It is also so declared in elementary works and judicial 
decisions relating to this class of cases. Kerr on Fr. and Mis., 
172; 2d, Pom. on Eq. Jur., Sec. 951; Ist. Story’s Eq. Jar., Sec, 
315, Hunter vs. Atkyns; 8th. En. Chan. R. 303 (particularly pp. 
- 314-15;) 5th. Blackford’s (Ind.) R. 509; 15th Vesey, Jr., p. 34and 
notes. 

4th. Turpin was the trusted confidential agent of the donor 
(Ralston.) He had been Ralston’s chosen guardian and the testi- 
mony of Turpin and Orr shows (see pages 143 to 147, printed 
Record, and also p. 206) that though the relation of guardian and 
ward has formally terminated by Ralston’s arriving at majority, the 
actual relation did not terminate, but continued. They testify in sub- 
stance, that when Ralstoa arrived at age he did not take his property 
or his business affairs out of Turpin’s hands, (“he did not move 
anything,” says Turpin ;) and Turpin testifies that, although Ralston 
charged Turpin & Ogden, nominally, with his business and the man- 
agement of his property, he looked specially to Turpin to take care 
of his interests and to manage his affairs. In addition al/ the wit- 
nesses sworn on this subject, testify that Turpin’s influence over 
Ralston was almost unbounded, and that Ralston had the most 
implicit confidence in Turpin. No one testifies to this influence more 
strongly than Orr, (one of the book-keepers of Turpin & Ogden,) and 
Herbert Brown, (an intimate friend of Ralston, whose testimony was 
taken at Turpin’s instance,) and T. L. Massenburg, (another witness 
offered by respondent and a co-executor with Turpin of the last will 
of Ralston.) 

These witnesses state that the influence of Turpin over Ralston, 
was like that of a father over a son, and some of the witnesses say 
that Ralston spoke of Turpin as a second father. 

There can be no doubt whatever, therefore, that relations of confi- 
dence and influence did actually exist, and the evidence fully justifies 
the inference that a request from Turpin was equivalent to a com- 
mand in its influence and effect on Ralston. | 

5th. The deeds were not the voluntary suggestion and act. of 
Ralston, but were the suggestion of Turpin and brought about by his 
agency, solicitation and influence. 

(a.) Turpin had the first deed drawn by his own attorney before 
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he even inquired of Ralston whether he was willing to make such a 
deed. This, alone, is a badge of fraud. See note 2 to case of Harris 
vs. Tremenhure. 15th. Vesey, Jr., page 42. 

(6.) Turpin went in pursuit of Ralston, to Ralston’s residence in 
Connecticut, carrying the first deed, already prepared, in his pocket. 

(c.) It is a somewhat remarkable, if not significant circumstance 
that Ogden, his partner, accompanied Turpin to Ralston’s place of 
residence, with full knowledge that Turpin had the deed ready and 
was carrying it with him. 

(d) Ogden not only goes with Turpin to Stamford but actively 
assists in having the first deed executed. 

(e) Either Ogden or Turpin are with Ralston and wife all the time 
until the first deed is executed. 

(f) Turpin not only goes after Ralston with a prepared deed in his 
pocket, but he solicits Ralston to sign it. | 

(g) Turpin not-only solicits, but he uses -persuasive means to get 
Ralston tv sign the deed. He reminds Ralston that he promised his 
mother to provide for his (Turpin’s) children in his (Ralston’s) will, 
for the purpose of inducing him to execute the deed. Mrs. Ralston 
testifies this, and Turpin, although examined as a witness since, does 
not deny that he made this statement. Nor does he deny (but says he 
does not remember) stating to Ralston, as another inducement to him 
to sign the deed, that the property on Third Street (in Macon, Ga.,) was 
more valuable than that on Cherry Street. He admits that he stated 
to Ralston, as another inducement to sign the deed, that the will he 
had made in favor of Turpin’s children was of “no good.” How 
can it then be said that Turpin used no persuasion to get the deed 
executed? What persuasive means were more likely to affect young 
Ralston than to claim that he had promised his mother on her death- 
bed ; of which there is noevidence, Turpin only testifying, on this point, 
that Mrs. Bozeman (young Ralston’s mother) had told him (Turpin) 
that “‘she would have remembered him in her will but that Jimmie 
either had or would do so in his.” The statement as to the compar- 
ative value of the Third and Cherry street property is shown by the 
evidence of Turpin’s book-keeper, (Block,) and his son-in-law, 
(Horne) to be incorrect, for Block says the Cherry street, property 
was then worth from $40.000.00 to $50,000.00 and the Third street 
property from $35,000.00 to $40,000.00. It is proved, therefore, 
that solicitation and persuasion were used by Turpin, and that state- 
ments were made which were not true. Says Lord Eldon, in 15th 
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Vesey, Jr., p. 38, “If I could find in the answer or the evidence the 
slightest hint that the defendant laid before the testator any account 
of the value of the premises, that was not perfectly accurate, that 
would induce me to set them aside, whatever the parties intend, upon 
the general ground that the principal never would be safe, if the agent 
could take a gift from him upon the representation that was not most 
accurate and precise.” 

See the Code of Georgia, Sec. 2666; 14th Vesey, Jr., 273; Hunter 
. vs. Atkyns, 8th En. Ch. R. R., 303, (particularly 315) 11th Wheat., 
103; 4th Otto, 506; Kerrno Fr.; 4 Mis., 172; 5th Blackford’s 
R., 509. 

Section 2666 of the Code of Georgia reads as follows: “A gift 
by any person just arriving at majority, or otherwise peculiarly sub- 
ject to be affected by such influences, to his parent, guardian, trustee, 
attorney, or other person standing in a similar relation of confidence, 
shall be scrutinized with great jealousy, and upon the slightest evi- 
dence of persuasion or influence toward this object, shall be declared 
void, at the instance of the donor or his legal representative, at any 
time within five years after the making of such gift.” 

(h) Turpin, to induce Ralston to make the first deed, admits that 
he may have paid the expenses of Ralston and wife to Bridgeport 
and New York to get a Commissioner of Georgia to witness it; also 
the fees of the Commissioner for attesting it. 

(¢) Turpin still had Ralston’s property and the latter leaned on him 
as on a father, and looked to him for money, and help in trouble. 

(7) Ralston and wife were, at the time, living in a new community, 
and leading a new and different life, associating with the best people 
of the place. ‘s‘urpin could have destroyed their character with a 
breath. Mrs. Ralston, particularly, and doubtless Ralston as well, 
would have preferred to have made even a larger gift than to have 
had her past life exposed. 

(k) Turpin not only did not call ina third person to advise Ralston 
but he kept him and his wife under surveillance until the first deed 
was signed. 

(7) The second and third deeds followed as a matter of course after 
the first had been made. Besides, if the first was obtained by impro- 
per influences, the authorities are to the effect that the subsequent 
ones cannot be sustained unless the donee shows not only that the 
influences which resulted in the first had been removed, but that the 
donors signed the others deliberately with full knowledge that the first 
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was voidable and could be set aside. See authorities cited by Sir 
Samuel Romily in Hugenin vs. Basely, 14th Vesey, Jr., 273; 5th 
Blackford’s R., 509; Falls vs. Carpenter, 28th Amer. Dec., 592. 

(m) It was not explained to Ralston or his wife, that whilst the 
wills he had made were revocable, the deeds were irrevocable, and in 
the then condition of Ralston’s mind, the inference is irresistible that 
he did not know or appreciate this difference. In Hugenin vs. 
Baseley, although the Attorney did explain to the donor that the 
deed she was about to make was irrevocable, and advised her to make 
a will, Lord Eldon held that she did not understand the transaction, 
and that the Attorney did not as fully instruct her in relation to it 
as should have been done. If that was so, what shall be said of a 
transaction in which no explanation of the nature of the instrument, 
especially as to its irrevocable character, was given ? 

(n.)} More than nine months after the deeds of August 26th and 
August 28th, 1880, were made, the learned counsel for Turpin (Mr. 
Bacon) was sufficiently doubtful whether those deeds (so-called) were 
in reality deeds or testamentary in their character, as to advise the 
execution of another deed. How can it be supposed, then, that either 
Ralston, with his then imbecile intellect, or his wife understood their 
legal purport or effect? 

(o.) The fact that these deeds, and especiaily the first two, were 
made so soon after Ralston’s marriage that it was impossible to know 
whether there would be children of that marriage, shows both the 
power and influence of Turpin, and the unnaturalness and unreason- 
ableness of the gift. Besiles, the evidence shows that Ralston then 
had living five aunts, three of whom had children. One of these 
aunts, his letters show, was very poor and had been, in a measure, 
dependent on him. . The testimony of another aunt (Mrs. Hayne 
Ellis) shows that when_he lived in Macon, Georgia, he had a room 
at her house and lived with her. 

(p) Turpin did not explain to Ralston or his wife what the alleged 
“ informality” in either the deed of August 26th, 1880, was which 
caused him to request the execution of that of August 28th, 1880, 
nor what the alleged “informality ” in the two deeds was which 


~ caused him to request the execution of the deed of April 19th, 1881. 


Good faith from one standing in his position towards Ralston and 
seeking his bounty, required that he should have dealt with him in 
the utmost candor and fairness. He should have informed Ralston 
what the alleged defects or “informalities” were, so that Ralston, 
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with a full understanding of the facts, could have deliberately decided 
whether he would remove such defects. All the authorities are to 
the effect that if he withheld such information he cannot hold the 
gift thus procured. The fact that Ralston signed without such infor- 
mation, shows that either he acted ignorantly, or that Turpin’s power 
over him was irresistible. : 

(q) The fact that so many deeds were made, tends to show all the 
more strongly the influence of Turpin over Ralston, in the language 
of Chief Justice Wilmot (in Bridgman vs Green 2d, Vesey, 627) 
“ the deep-rooted influence obtained over him,” for as he adds, “ the 
same power which produces one produces the other.” 

(r) The fact that Ralston bad previously made wills in favor of 
Turpin’s children, did not justify Turpin in soliciting an irrevocable 
deed of gift or a gift at all, especially as Ralston’s condition in life 
had been changed by his marriage and the possibility of offspring. 

(s) Mrs. Ralston’s relinquishment had no other legal effect than to 
relinquish dower, as she had no other interest, then, in the property ; 
and her relinquishment for that-purpose was wholly unnecessary. 
The fact that it was procured, shows the active and determined 
efforts Turpin made to get these gifts, and that they were not the 
voluntary suggestions and acts of the donors. In the cases where 
gifts have been upheld, they were first proposed, as well as made, by 
the donors, not by the donee—as, for example in Hunter vs Atkyns, 
8th En., Ch. R., 303 and in 15th, Vesey, Jr., 34, decided, respectively, 
by Lords Brougham aud Eldon. Moreover, a wife’s joining in such a 
deed amounts to nothing, if the deed is not valid as between the hus- 
band and the grantees. See on this subject, 16th Amer., R., 459; 
49th N. Y., 111; 238d Ohio, St., 294; 62d Main, 280, 10th Amer., 
R., 335; 18th Do.; 251. I have not had access to these cases, but 
cite them because of references in digests. 

5th. The fact that Ralston made wills, when he was a single man, 
does not prove that these deeds were voluntary and of his own free 
suggestion. Even if he did make wills and declare, when single that 
Turpin should have his property when he died, he should have been 
left, unsolicited and unpersuaded to propose these gifts after his mar- 
riage. He never had made an irrevocable deed, nor did he make one 
until Turpin asked and solicited it, nor had he ever declared his pur- | 
pose or intention to make such adeed. ‘The making of such aninstru-. 
ment was first suggested and proposed by Turpin. Is there a case in 
the books ns such a deed was ever allowed to stand, after being 
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first suggested and proposed by the donee? especially, where the donee 
not only first proposed it, but had i prepared by his own lawyer and 
then carried or sent it to the donor ? | 

The evidence shows that James A. Ralston, Jr., believed himself 
to be under deep obligation to George B. Turpin, for the judicious 
and successful manner in which the latter had managed the former’s 
property. ‘That this was a delusion on the part of Ralston is appar- 
ent, from the following considerations: 

(a) Ralston’s property, under Turpin’s management, had constantly 
diminished. No new investments were made, although the income 
was large. Reduction and not increase characterized the manage- 
ment from the beginning to the end. 

(6) Turpin was well paid for all he did. He charged and received 
for his management about the same commissions he got trom others 
whose property approximated in value that belonging to Ralston. 
A careful analysis of the evidence shows that Turpin’s compensation 
was quite liberal, and that Ralston was one of the most valuable 
customers the firm of Turpin & Ogden had. 

Again, Turpin did not deal fairly with Ralston in the following 
particulars : 

(a) Whilst he told him that his marriage rendered invalid the 
will Ralston had made in favor of Turpin’s children, he did not 
inform him that whilst the will had always been revocable, the deed 
he procured from Ralston dated in April 1881 was irrevocable. 

(6) He did not explain to Ralston the difference between the first 
two deeds made in 1880, and the deed of April 1881. He tells him 
it (the latter deed) “is the same thing, only * * informal.” (See 
page 283, printed Record.) 

There was no informality about the execution of the deed nor in 
any other respect. The only difference, if there was any, was 
between the effect of that deed and the two former deeds; the latter 
being testamentary in their character and the other not. It is evi- 
dent that “‘urpin’s attorney thought there was this difference, but 
Turpin did not so inform Ralston. 

The first two deeds were testamentary in their character, it is 
respectfully insisted, because under them, the title did not vest in 
Turpin as trustee until after Ralston’s death. See Arnold et al. vs. 
Arnold et al., 62 Ga., 627 (4th head-note); Brewer, admr., vs. Baxter 
et al., 41 Ga., 212. 

(c) He toid Ralston that the Third street property, that being the 
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property not embraced in the deeds of gift, was more valuable than 
the Cherry street property. See Mrs. Ralaton’s evidence on page 95 
of printed Record. Turpin, although examined after Mrs. Ralston’s 
testimony was given, does not deny that he made this statement. He 
says he does not remember making it. (See page 210, printed 
Record.) 

The statement was not true. (See evidence of Aleck Block on 
page 200, printed Record. 

It is deemed unnecessary to cite authority to show that the instru- 
ments sought to be cancelled, having for their object the conveyance 
of real property in Georgia, are governed by the laws of that State. 

There is, we respectfully claim, an overwhelming preponderance 
of evidence in favor of Ralston’s mental incapacity at the time the 
instruments (especially that of April 19th, 1881) were executed ; and 
and that the evidence of the defendant, Turpin, himself, shows that 
they were procured by his persuasion and influence. There is cer- 
tainly, we think, no room for doubt on this point when all the evi- 
sana is examined and considered. 

CLIFFORD AN DERSON, 
Counsel for Appellant. 
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JAMES H. OxtmstTEAD, of Stamford, Conn., swore that he 
met Ralston at the latter’s home, in Stamford, in March, 
1881. Ralston had the appearance of being perfectly sober. 
He seemed to be very weak and childish. Witness told 
Ralston that if Ralston made any conveyance of his prop- 
erty in his present condition witness did not believe it 
would be worth the paper it was written on. This was in 
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reply to an offer to make over all his property to his wife. 
From his general appearance and his actions witness at that 
time came to the conclusion that his mind, and especially 
his will-power, was a complete wreck. Witness isa lawyer; 
has had six or seven will cases involving mental soundness; 
has prosecuted, as prosecuting attorney of Fairfield county, 
four or five persons for murder in which the defense was in- 
sanity, and has made a pretty thorough study of the brain 
and nervous system. (Record, pages 73, 74, 75, and 76.) 


SARAH A. HuBBARD, of Stamford, Conn., swears: 


Knew Ralston from April Ist, 1880, to April 1st, 1881 ; 
do not think that at any time he was capable of transacting 
business; when not under the influence of liquor never knew 
him to be able to converse intelligently and connectedly 
about even ordinary matters. His physical and mental 
condition seemed very weak at all times. He was excessively 
drunk most of the time (Record, page 77). Witness does 
not know his condition at the time he signed the deeds (Rec- 
ord, page 78). Witness saw him almost every day during 
the year he lived in Stamford. In speaking of his mental 
condition as weak witness refers both to the time when he 
was drinking and when he was sober. (Record, page 78.) 


Henry A. Hupparpn, of Stamford, Conn., swears: 


Knew Ralston in the spring of 1880; he lived in one of 
my houses for a year; he did not live a suber and temperate 
life; he was physically and mentally shattered. When not 
intoxicated there were but few times during the year that I 
knew him when he seemed to be ina fit condition to do 
business. He was in my office, on an average, once a week 
during this time (Record, page 79). I would not judge 
Ralston to be a capable business man or fit to do business 
as men ordinarily do; do not know Ralston’s condition at 
the time he signed the deeds. (Record, page 80.) 
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Lewis R. Hurwsvt, of Stamford, Conn., swears: 


Witness is a physician; knew Ralston during part of the 
vears 1880 and 1881. He was'weakened both physically 
and mentaliy by his habits; it was plain to me as a physi- 
cian that he was a very intemperate man and very much 
broken down physically and mentally by his intemperate 
habits. He was not, in my judgment, during the time I 
knew him, capable, mentally, to attend to or transact busi- 
ness as men ordinarily attend to their business. Witness 
has been in regular practice for nearly thirty-three years 
(Record, page 81). His condition when witness knew him, 
both mentally and physically, could only have been the re- 
sult of a long-continued course of dissipation. (Record, 
page 82.) 


I do not know anything about his particular condition at 
the time he signed the deeds, but if the deeds referred to 
were signed about the time I knew him or afterwards he 
could not have been a sound man, mentally and physically, 
at the time he signed them. I refer to his general mental 
condition, both drunk and sober. (Record, page 82.) 


Patrick McCartuy, of Stamford, Conn., swears: 


Knew Ralston from spring to fall of 1880; he acted to me 
as if he wascrazy. Even when not intoxicated he acted like 
a crazy man; his mind was so weak that one could twist him 
around his finger, whether he was drunk or sober; he was a 
person of weak mind (Record, page 83); do not know his 
condition at the time he signed the deeds. I refer to his 
mental condition both when he was drinking and when 
sober. (Record, page.84.) 


Ipa Ratston (appellant) swore: 

His mind was weakened from the use of liquor; he was 
physically helpless (Record, page 96). At the time of the 
second deed he was drinking all the time. As to the sec- 
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ond deed, I was told by Mr. Ralston that, as I had signed 
the first deed, I must sign the second; if I did not, he told 
me, I would not be his wife any longer than five hours. 
(Record, page 97.) 


JoHN O. BRINTNALL, of New York, swears: 


I met Ralston in the summer of 1880; saw him almost 
every day; saw him drunk a number of times; hardly ever 
sober (Record, page 108). In the years 1880 and 1881 his 
mind was thick, I think; I know it had been impaired by 
the use of liquor; don’t think he was capable of doing any 
business in ’80 and ’81, because of his drinking habits, for, 
when he was sober he was getting over his drunk. (Record, 
page 109.) 


MARGARET O’BRIEN (“Sister Margaret”) swears: 


Was acquainted with him five years previous to his death ; 
would call him an habitual drunkard (Record, page 110). In 
1880, 1881, and 1882 his mind appeared to be all right; it 
had not been impaired, so far as I know of. He was very sel- 
dom sober during that time. He was not capable of busi- 
ness because of his drunkenness, in 1880, 1881, and 1882. I 
do not know whether he was capable—I think he was not— 
of managing his property or prope-ly disposing of it as per- 
sons ordinarily do. (Record, page 111.) 


W. GILL WYLIE, of New York, swears: 


Am a physician; knew Ralston for three or four years be- 
fore his death, and saw him frequently. He used intoxicating 
liquors almost habitually, excessively at times. The greater 
part of the time he did not have.a proper conception of the 
value of property. In 1880, 1881, and 1882 at times his mind 
might have been clear, but about 1880 his mind was greatly 
weakened by the use of liquors. I should not think he was 
capable of engaging in business; this was true during 1880, 
1881,and 1882. Hewasin a condition that made him liable 
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to imposition by others, * * * and he was incapable of 
transacting business or managing his property or placing a 
proper estimate on property as persons ordinarily do. 
Have practiced medicine about fifteen years. (Record, page 
112.) 


A servant named Joe had influence over him, and any 
one who was brought in contact with him seem to influence 
him. When he was not intoxicated he showed the effects 
of liquor. He bought a carriage and horses for a large sum, 
and aftera few months sold them, realizing forty-two dol- 
lars. This was eighteen months or two years before his 
death. (Record, page 113.) 


WILiIAM R. Pryor, of New York, swears: 


First met him December 19, 1882, and saw him last on 
June 6, 1888. He was suffering from acute alcoholism. 
He was very weak mentally in 1882. He was not capable 
of attending to business when I knew him. I have prac- 
ticed medicine four years (Record, page 114). Judging 
from the analysis of his character I made, he was liable to 
be imposed on. (Record, page 115.) 


Horace E. Jongs, of New York, swears: 


Knew Ralston seven or eight years ago or longer (Rec- 
ord, page 115). He did not seem to know the value of 
money or property. I don’t think he was capable of at- 
tending to any business, because he was too much under 
the influence of liquor. In 1880, 1881, and 1882 he was as 
bad as in any year! knew him. He was nut capable of 
managing property or transacting business or of placing a 
proper estimate on property or of prudently disposing of 
it as persons ordinarily do, during those years, except some- 
times when he was sober he was more cautious. (Record, 
page 116.) 
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JOHN SHEERAN, of New York, swears: 


Knew Ralston four or five years; would see him two or three - 


times a week, and he was always under the influence of 
liquor, and sometimes considerably so (Record, page 117). 
He was rarely sober during the years 1880, 1881, and 1882, 
and this excessive use of liquor weakened him physically 
and mentally. I do not think he wascapable of doing busi- 
ness during those years. (Record, page 118.) 


Mrs. Hayne Etuis, of Macon, Ga., swore: 


Ralston was my nephew. He drank a great deal. I do 
not think anybody in this room would have allowed him to 
attend to their business for them. I don’t think they would 
have considered him capable of attending to any at all. 
(Record, page 182.) 


W. D. Parmer, of Macon, Ga., swore: 


Knew Ralston 18 or 19 years. I do not think he ever at- 
tended to any business. He drank a great deal. I think he 
would drink to an extent to incapacitate him from attending 
to business. (Record, pages 186 and 187.) 


For the Defendant (Appellee). 


A Provuprit, of Macon, swore: 


Knew Ralston since 1869 (Record, page 127); saw him 
sign the deed of August 28, 1880. He was perfectly sober 
(Record, page 128). He said if it had not been for Mr. Tur- 
pin he wouldn’t have anything. Turpin preserved his prop- 
erty for him. He was perfectly rational. He took the papers 
and read them. The notary asked him the questions you 
will find on that deed (Record, page 129). When I speak 
of the commissioner interrogating Ralston I mean Mrs. Ral- 
ston. I don’t remember whether the commissioner asked 
him if he understood the nature of the deed. This was the 
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last time I saw Ralston (Record, page 130). I had no con- 
versation with him before that day about this business. 
(Record, page 133.) 


W. H. Ross, of Macon, swore: 


I was in New York about the 28th of August, 1880, and 
saw Ralston. I had not heard that the deed had been signed 
when I saw himthen. He was perfectly rational. I did not 
have but one conversation with him particularly (Record, 
page 135). Much to my surprise, he was sober—perfectly 
sober. (Record, page 136.) 


A. J. Orr, of Macon, swore: 


Knew Ralston after 1868 and quite intimately for two or 
three years after that (Record, page 144). After that time I 
do not know what his habits were about drinking. (Record, 
page 146.) 


J. E. Jongs, of Macon, swore: 


I only know from what I saw of the young man (meaning 
Ralston) that he wouldn’t have had a dollar if it had not 
been for George Turpin. I wouldn’t have been bothered 
with him for all he was worth. I have seen him in New 
York worrying Turpin. I helped Turpin raise money then 
to give him when he was on drunken sprees. His habits 
were bad (Record, page 147). I helped Turpin raise the 
money in latter part of ’79. I saw him once after that, in 
New York, drinking. 

Question. What sort of capacity did he have for busi- 
ness ? 

Answer. I don’t know. 

Question. Did he have any? 

Answer. I don’t know. I should think he had when he 
was sober. He was a smart fellow. When he was drinking 
I don’t think he had capacity ; when he was sober he had 
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capacity. I never heard of his investing any money. I 
never had any business transaction with him. (Record, page 


148.) 


O. F. ApaAms, of Macon, swore: 


Knew James Ralston up to the time he left for New York ; 
don’t think I ever saw him drunk. I never saw him at 
the North. (Record, page 149.) 


H. R. Brown, of Macon, was sworn for defendants, but 
complainant introduced his testimony taken before the ex- 
aminer : 

Knew Ralston for 20 years (Record, page 153); met him 
once in New York after he left Macon. This was about a 
year and a half or two years before his death. His health 
had been very much impaired by drinking (Record, page 
158). He appeared feeble at this time. I thought he was 
losing a good deal of his sense. He didn’t seem to be the 
same man at all. He was impaired mentally as well as 
physically. (Record, page 159.) 


W. A. Wy tty, of Macon, swore: 

Knew Ralston from 1863 up to time he left to live in New 
York (Record, page 161). I never saw him after his mar- 
riage. (Record, page 162.) 


J. W. Hinks, of Macon, swore: 

Knew Ralston for 25 years (Record, page 163). I think 
he was a rational man. I didn’t look upon him asa man 
that was insane or anything of that kind (Record, page 164). 
This was a good while before he went to New York. 
(Record, page 165.) 


ALEX. Biock, of Macon, swore: 


Knew Ralson 15 or 18 years. Have been connected with 
Turpin & Ogden for 14 years; saw Ralston nearly every day 
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for six or eight years, until he went to New York; saw him 
in New York on two or three occasions; spent ten days 
with him in ’81 in Catskill Mountains (Record, page 167); 
this was in July, 1881. He was as straight as any man I 
know of. He was rational, in the possession of his mental 
faculties, and perfectly sober. I do not think I saw him in 
80. (Record, page 169.) 


SAM. BAER, of Macon, swore: 


Knew Ralston since 65; met him in 76 in New York. 
(Record, page 174.) 


W. F. Hott, of Macon, swore: 


Have been practicing medicine 28 years; knew Ralston 
from his boyhood (Record, page 175). I would call him a 
dissipated man. I know nothing about his business habits 
at all. (Record, page 176.) 


T. L. Massensura, of Macon, swore: 


Knew Ralston since he was a small boy. He used stimu- 
lants frequently. Turpin & Ogden always paid the bills he 
made with me; never saw Ralston after his marriage. 
(Record, page 193.) 


C. E. Damour, of Macon, swore: 


Knew Ralston from boyhood; did not talk with him 
upon his private affairs; have not seen him since 1878. 


(Record, page 194.) 


A. O. Bacon, of Macon, swore: 

Knew Ralston ; drew will of 1874 at his request and em- 
ployment. He was perfectly sober and rational. (Record, 
page 195.) 

9. 
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SOLOMON WAXELBAUM, of Macon, swore: 


Knew Ralston in Macon and New York; met him several 
times in New York—the last time in 1882. I expect I saw 
him in 1879, 1880, and 1881, but do not recollect distinctly. 
Probably met him in passing, but had no conversation that 
I recollect. He seemed to be in good mind and talked as 
sensibly as any other man would. This was in 1882. The 
conversation in 1882 lasted from fivetoten minutes. (Record, 
page 199.) 


A. Buiocx, of Macon, re-examined, swore: 


Witnessed will of 1874; suppose he was sober, as Turpin | 
never allowed him to do any business when he was not 
sober. (Record, page 199.) 


Henry Horng, of Macon, swore: 


Witnessed the will of 1879. Ralston was at himself and 
knew what he was doing when the will was executed. 
(Record, page 201.) 


GEORGE B. Turpin’s testimony, which is very voluminous, 
is to the effect that Ralston. was not a very dissipated man, 
and that when sober he was rational. (Record, pages 205 
to 216.) 


J. M. OGDEN, of Macon, swore: 


Ralston got me to take a memorandum of the will of 1879. 
When I returned to Macon I got Mr. Proudfit to draw the 
will (Record, page 216). I went with Turpin to Stamford in 
1880. When I met Ralston at the commissioner’s office, 
where the deed was signed, he was perfectly sober and 
rational (Record, pages 216, 217). I have been in partner- 
ship with Turpin since 1869. 


JoHn H. Dosss, of New York, swore: 
Knew Ralston for 20 years, and saw him frequently in 
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New York and Macon; witnessed deed of June 30, 1882, 
from Ralston to his wife. When he signed it he was all 
right, so far as I know; was able to attend to business. He 
drank a great deal whilst witness knew him; had his sprees 
and sober days; had the capacity, but don’t think he had 
the disposition, to attend to his business. (Record, pages 
125 and 126.) 


Extract from letter of June 29, 1880, of. Ralston to 
Turpin: 
In reference to back-house and roofs, borrow as much 
money as you want on dwelling on bill to fix up all as you 
wish it fixed. (Record, page 274.) 


Extract from letter of July 28, 1880, of same to same: 


Please send me 300 dollars by:the 5th of August. (Rec- 
ord, page 275.) 


Extract from letter of March 29, 1881, of same to 
same: 
Will you please send me a check for 350 dollars? (Rec- 
ord, page 276. 


Extract from letter of April 18, 1881, of same to 
same: 
We expect to leave on the 27th, and will need 500 dollars. 
If you have not got it, will you please borrow it and I will 
pay the interest. (Record, page 277.) 


Extract from‘ letter of April 20, 1881, of same to 
same: 

I wrote for 500 dollars. Please send it so I can pay up 

my bills and move to New York. If you send it Saturday 

night I will not get it until Tuesday. (Record, page 278.) 
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Extract from letter of April 27, 1881, of same to 
same: 
Your kind letter received with enclosed check. 
Try and let me have balance by May 5th. It took all you 
sent to see me through here. 


* * * 


The body of each of these letters was in the handwriting 
of Mrs. Ralston, but the signatures were in the handwriting 
of James A. Ralston. 


The foregoing is a brief abstract of the evidence touching 
Ralston’s mental capacity. 

An abstract of the testimony on the other branches of the 
case is deemed unneccessary, as the influence of Turpin over 
Ralston is shown by the witnesses introduced by the defend- 
ant, and the influences brought to bear to procure the deeds 
are set forth in the evidence of Turpin himself and in 
those parts of Mrs. Ralston’s evidence which he does not 
contradict. 


James A. Ralston, Jr., left a will giving his entire estate 
to complainant, but the will has been set aside by the pro- 
bate court in New York. Mrs. Ralston did not resist the 
caveat to her petition to prove the will, because, as she 
alleged, she being the sole heir-at-law of her husband, she 
had not sufficient interest in the will to justify her in re- 
sisting the caveat in the courts of New York. (See Record, 
p. 50.) | | 

Had the deeds or instruments under which the appellee 
claims title been contracts advantageous to the grantor, a 
court of equity might confirm them for that reason, not- 
withstanding his incapacity. A contract not advantageous 
to the grantor cannot be upheld in a court of equity if the 
consideration is simply inadequate, in view of such evidence 
of the grantor’s incapacity as is exhibited. What, then, 
shall be said,in the light of this evidence, of a contract 
based on no valuable consideration whatever—a mere gift ? 
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We think we may safely assert that the books will be 
searched in vain for a precedent in favor of upholding such 
a contract. 

A deed when made bv a person of very weak mind or 
whose mental faculties have become greatly impaired by 
disease or other cause, if the consideration on which it is 
based is grossly inadequate, cannot be upheld in a court of 
equity. (Robinson vs. Schley e al., 6th Ga., 515; Allore vs. 
Jewell, 94th U.S. Repts. (4th Otto.), 506. 

A fortiori, a voluntary deed, a gift, especially when made 
to one who is not a relative either by blood or affinity, must 
be set aside. 

But how does the case stand when the testimony of Ral- 
ston’s incapacity is considered in connection with the evi- 
dence on the other branch of the case? 

We must go back a quarter of a century to begin to trace 
and understand the remarkable’ influence which the evi- 
dence shows Turpin nad acquired over young Ralston. Tur- 
pin was the trusted friend and agent of young Ralston’s 
father. He bore similar relations to the young man’s 
mother, and as far back as her lifetime the idea of Turpin’s 
sharing the bounty of the family had taken shape. Mrs. 
Ralston, afterwards Mrs. Bozeman, was so deeply impressed 
with the notion that Turpin was seeking an interest in the 
family estates that she felt called upon to infurm him that 
the reason she did not remember him in her will was that 
“ Jimmie either had done or would do so in his” (See Rec- 
ord, p. 206). Young Ralston grew up under the influence 
of Turpin’s expectations. The idea had been impressed on 
his childhood, and took such complete possession of him 
that he prattles to hts companions (witnesses introduced by 
defendant), “ What is the use of my being saving and taking 
care of my property, Turpin will get it all when I die.” (See 
Record, pp. 155-6.) 

This he said when friends remonstrated with him about 
his extravagance and wastefulness. 
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Turpin had had it impressed on him (Ralston) almost from 
the cradle that he, Turpin, was to share, if not to monopolize, 
the family bounty, and Turpin kept him reminded of this 
fact as he grew up to manhood. Turpin testifies: “I did 
not solicit him to make the will (referring to the will of 
1879), and if I did he had made some intimation to me 
about it before.” (See Record, pp. 206-’7.) 

Who doubts that Turpin did remind him? Who doubts 
that it was a part of Turpin’s daily thoughts, and that Ral- 
ston was not allowed to forget? How else can it be ex- 


plained that Turpin from young Ralston’s childhood clung .- 


to him with the tenacity of the leech until, like the leech, 
he was filled to satiety ? Until the deed of the 19th of April, 
1881, was executed Turpin stuck “closer than a brother,” 
alternately chiding and fawning, but never falling out. 
After the deed was signed—after his hopes had ripened into 
fruition—whilst he still continued to manage Ralston’s busi- 
ness and draw his commissions, his visits to Ralston were, 
like those of the angels, “few and far between.” The poor 
fellow languished on the bed from which he was to be borne 
to the grave and longed for the presence and sympathy of 
the friend whom he had trusted and loved, but he looked 
and longed in vain. Turpin was written for and warned 
that the end was nigh. He was told that if friendship was 
not strong enough to draw him to the bedside of his dying 
benefactor that he should come at once and settle the busi- 
ness (see Mrs. Ralston’s evidence, Record, p. 98), but Turpin 
tarried until that dread visitor from the unseen world 
had closed the eyes which he of all others should 
have closed for their final sleep. If Turpin did _ not 
keep young Ralston constantly reminded of the will, 
and that his mother had promised that he should make it, 
how shall we account for that sudden and speedy visit to 
Stamford to procure the deed just as soon as Turpin “ re- 
ceived reliable information that Ralston was married?” 
(See Turpin’s evidence, Record, pp. 208 and 214.) Who first 
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reminded Ralston that the marriage had rendered the will 
invalid? Weare authorized to infer from Turpin’s testi- 
mony that the first thing he thought of, when at Saratoga 
he received reliable information of Ralston’s marriage, was 
the effect of the marriage on the will, in which Turpin’s 
family were so deeply interested. He immediately starts off 
to New York. His partner, Mr. Ogden, and the lawyer (Mr. 
Proudfit), who had drawn one of the wills, are conveniently on 
hand. Is it not a little remarkable that these three should 
all have happened to be in New York at the same moment, 
just at this time? Turpin does not even wait to see Ralston 
and ask him if he will have a deed prepared or make another 
will. So confident is he of his power, with Ogden’s presence 
and aid, that he directs Proudfit to prepare—not another will 
such as he had drawn and Ralston had signed before, but an 
arrevocable deed (as he then supposed) and then he and Ogden 
hastened to Stamford. Ralston and his wife, knowing Tur- 


. pin’s hostility to their marriage, had in very fear concealed 


it from him. What must have been their anxiety and 
trepidation when, returning from their ride, they found him 
at their house! When they meet him and see that instead 
of an angry frown, his face is illumined with smiles, no 
wonder that their hearts leaped with joy, and that they (as 
he says) were glad to see him and treated him well (see 
Record, p. 208). Mrs. Ralston at once implores him not to 
speak of her former life and thus break up her social rela- 
tions with the best people of Stamford (see Record, p. 208), 
and young Ralston, remembering his promise not to marry 
Ida Blanchard, is anxious to conciliate and gratify his friend 
and former guardian. Both deprecated his wrath, little 
dreaming that he was as anxious to conciliate as they, and 
that his chief object in coming was not to visit or reprove 
them, but to get the property secured to his children against 
any future contingency. He, at once seeing his advantage, 
that they were both in a mood for anything he might pro- 
pose if he would only promise not to persecute or expose 
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them to the good people of Stamford, boldly, but in the 
best of humor, produces his deed and reads it to them, 
telling them that the marriage had destroyed the va- 
lidity of the will (see Record, page 209), and that if they 
had no objection he would like for them to sign the 
deed. They were so completely under his dominion and 
power they did not even ask him why he would not be sat- 
isfied with another will. It is not pretended that Mrs. 
Bozeman had ever told Turpin that “ Jimmie ” would make 
him an trrevocable deed, nor that “Jimmie” had ever before 
proposed or hinted such a thing. No lawyer or friend is 
called in. Turpin, in secret conference with them, arranges 
the whole thing, and they, deprecating his displeasure and 
exposure, gladly escape from these by doing as he bids them. 
It is at least questionable whether either of them knew the 
difference, in legal effect, between the deed and the will; but 
no matter—the thing must be done. Ogden, brought for 


the purpose if necessary, is conveniently near and is seenor . 


sent for. Ralston and wife are placed under his charge and 
the search for a commissioner is begun. Why were Ogden’s 
services called into requisition? it may be asked. Was 
Ralston too deficient in mind to go to Bridgeport and in- 
quire for a commissioner and execute the deed before him, 
or was it necessary to have Ralston and wife under surveil- 
lance all the time until the deed was signed? When they 
returned ‘Turpin took charge of them, nor did he lose sight 
of them until the deed was duly executed in the city of New 
York. Whilst Ogden did not accompany them to New 
York, he preceded them, after making an appointment to 
meet Turpin at the office of the commissioner where the 
deed was to be signed and witnessed—doubtless to be con- 
veniently near if needed. Turpin does not remember 
whether he paid the expenses of Ralston and wife or not to 
Bridgeport and-New York, but he does remember that he 
paid the commissioner’s fee for attesting the deed, and 
Proudfit swears that he paid his fee for preparing it. (See 
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Record, pp. 214 and 132.) Was this—and we have given 
Turpin’s account of it—an act prompted by the free and 
unsolicited volition of Ralston and wife? There is no case 
on record in which the influence of the grantee was more 
apparent. All the evidence introduced by the respondent 
shows this influence. The fact that will after will was made, 
and deed after deed,showsit. First there is the will of 1874; 
then the will of December, 1879; then the deed of August 
26th, 1880; then the deed of August 28th, 1880, and finally 
the deed of April 19th, 1881. In the case of Bridgeman vs, 
Green, 2d Vesey, 627, there was much evidence to the effect 
that the grantor was perfectly aware of what he was doing 
and had repeatedly confirmed it; whereupon Chief Justice 
Wilmot pertinently observed that such facts “only tend to 
show more clearly the deep-rooted influence obtained over 
him,” and adds: “ In cases.of forgery instructions under the 
hand of the person whose deed or will is supposed to be 
forged, to the same effect as the deed or will, are very mate- 
rial; but in cases of undue influence and imposition they 
prove nothing, for the same power which produces one pro- 
duces the other, and, therefore, instead of removing such an 
imputation, it is rather an additional evidence of it.” (Vol, 
2, Part 2, Leading Cases in Equity, mar. p. 417.) | 

Moreover, almost every witness sworn by respondents tes- 
tifies to the confidential relations existing between young 
Ralston and Turpin and the great influence which the latter 
had over the former. Turpin had been the confidential 
business agent of James A. Ralston, Sr. (the father of young 
Ralston), the sole executor of the will of Mrs. Bozeman (the 
mother of young Ralston), the special agent of Thornton 
(the administrator of the estate of James A. Ralston, Sr.), 
the selected guardian of young Ralston himself until he 
attained his majority, and then the confidential business 
agent of young Ralston from that time until the latter’s 
death, having the entire control and management of his © 
large property. Turpin himself testifies that, although Tur- / 
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| pin & Ogden were the agents of young Ralston to rent out 

| and manage his property, he (Turpin) was specially looked 
to by Ralston to take care of his interests. Seldom, if ever, 
has there been such a combination of influences or such a 

multitude of relationships of a confidential nature. 

Block, the book-keeper of Turpin & Ogden, testifies that 
young Ralston reposed almost implicit confidence in Tur- 
pin and was almost wholly under his influence. William 

| H. Ross, who knew all the parties well, gives confirmatory 
: 

| testimony. Thomas L. Massenburg, who was also well ac- 
| quainted with the parties and saw them whilst the said 
| Ralston resided in Macon, Georgia, almost daily, and who 
was, moreover, appointed, with the said Turpin, as an exec- 
utor of the last will of the said Ralston, testifies that Ral- 
ston’s confidence in Turpin was almost unlimited and Tur- 
pin’s influence over Ralston was very much like that of a 
father over a son. The testimony of Orr (another book- 
keeper of Turpin & Ogden), is to the effect that Turpin’s in- 
fluence over Ralston was almost unbounded. - So is the evi- 
dence of Adams, of Herbert Brown, and of Hines. 

These witnesses were all sworn by respondents and, in 
short, it may be stated that almost all the testimony touch- 
ing the relations which existed between Ralston and Turpin 
shows the unbounded confidence of Ralston in Turpin and 
the almost unlimited influence of the latter over the former. 
Even those witnesses in New York and Connecticut who 
did not know Turpin testify to the frequent allusions of 
Ralston to Turpin as his best friend and the person who 
had obviously more influence over him than all others 
combined—as one in whom Ralston implicitly trusted and 
on whom he implicitly relied. 

In addition to all this, the transaction itself furnishes in- 
herent evidence of the wonderful and overpowering influence 
of Turpin over this young man, and over his wife also. 
How else shall we account for the fact that Ralston, within 
seven months after his marriage and before he could possi- 
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bly know whether there would be children of that marriage, 
executed a deed in favor of Turpin’s children (in nowise re- 
lated to him) for fully one-half of his estate? Here is a 
comparatively young man (32 years old, according to Tur- 
pin’s testimony) who gives away to a stranger to his own 
blood one-half of his entire estate, and gives it away irrevo- 
cably, without waiting even a year to see what would be the 
fruit of his marriage, thus divesting himself, in large meas- 
ure, of the means of providing for the children of his own 
loins, should his wife bear him such children, of which there 
was then every reasonably probability, in order to make pro- 
vision for the children of one who was not related to him, 
either by blood or affinity. The influence which could bring 
about such results must in truth have been not only power- 
ful, but irresistible. 

Ralston had five aunts, three of whom had children. He 
not only sets them aside in favor of Turpin and his children, 
but he strips himself of the means of securing the comfort 
of the fruit of his own loins. 

The case is hardly less strange when considered with refer- 
ence to the influence exerted over Mrs. Ralston. Here wasa 
young woman, just married, giving up all interest in one- 
half or more of her husband’s estate in favor of the children 
not only of a stranger to her, but of one who had abused 
and persecuted her and sought to deprive her of her only 
remaining hope of rescue from a life of shame and sorrow. 

What motive could she have had to make such a sur- 
render of her rights to a stranger and a former enemy? 
What but fear could have induced it? She had cast off her 
old life of sin and degradation and was seeking to obliterate 
the past and to take a new position in a new community as 
the honored wife of the man whom she had trusted and 
loved. To prevent exposure and the utter destruction of her 
new hopes and aspirations she was ready to yield anything, 
even the half of her husband’s estate. Can it be said that 
her consent under such circumstances was freely and volun- 
tarily given ? 
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Another fact in this case testified to by Turpin demon- 
strates not only the irresistible influence of Turpin over 
Ralston, but shows with equal clearness that Ralston (as 
alleged in the amended bill) did not know whether the in- 
struments he executed were wills or deeds. Within a day 
or two after the deed of August 26th, 1880, was made and 
signed, Proudfit (Turpin’s lawyer) discovered an informality 
in it and Ralston is called on to execute another. It does 
not appear that he was informed what the informality was 
nor that he inquired. He did not know the legal effect of 
what hd had done and did not ask. He did, without hesi- ° 
tation, what satisfied Turpin. This is still more clearly 
demonstrated by the circumstances attending the execution 
of the last deed, the one dated April 19th, 1881. Major 
Bacon (Turpin’s lawyer) discovers that both of the previous 
deeds are of a testamentary character or at least is doubtful 
about it. Without he or Turpin consulting Ralston, Major 
Bacon prepares another insitrument—not testamentary in its 
character, but a deed of gift, conveying a present interest— 
and Turpin transmits it by mail to Ralston, accompanied 
by a letter which simply informs Ralston, as before, in the 
case of the deed of August 26th, 1880, that there was an in- 
formality in the former deed or paper, and asks Ralston to 
sign it. The letter did not inform Ralston that the former 
paper was invalid (as we claim was the fact) because, being 
testamentary in its nature, it should have been executed in 
the presence of three witnesses, but merely that there was 
some informality in it! A paper having no legal validity is 
referred to as having some trifling informality about it! 
Again, Ralston does not inquire even what the informality 
consists in. Shall this be attributed to bis then imbecility, 
as testified to by Drs. Wylie and Hurlburt and the other 
New York and Connecticut witnesses, or to that blind confi- 
dence in Turpin which all the evidence shows held Ralston 
in such complete subservience to the will and wish of the 
former ? 


x» * 
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Is it possible for testimony to show more conclusively and 
clearly the ignorance, imbecility, trust, and confidence of a 
grantor and the selfish designs and overwhelming power and 
influence of a grantee? If further proof is wanting as to 
the latter, it is furnished in the evidence of Palmer (not dis- 
puted by Turpin) of Turpin’s exulting declaration that “ he 
had the deeds all safe, and that he (Ralston) might tear up 
his wills,” or words to that effect. (See Record, p. 188.) 

Indeed this undisputed testimony of Palmer discloses un- 
mistakably the motive which induced Turpin to cling to 
Ralston so tenaciously and to pose as his truest and best 
friend. It discloses, moreover, Turpin’s object in getting 
Ralston to make an irrevocable deed instead of another will. 

The excuse set up by respondents for Turpin’s conduct in 
this matter is that Ralston had frequently expressed an in- 
tention to give Turpin or his family an interest in his estate 
after his death and had executed two wills giving effect to 
this intention. 

Supposing that these declarations and acts of Ralston were 
uninfluenced by Turpin (which is not at all clear under the 
evidence), they did not justify Turpin’s active efforts to 
obtain an irrevocable deed nor his conduct in obtaining it. 


Ist. These declarations and acts of Ralston were all made 
and done prior to his marriage. If Ralston still intended 
to provide for Turpin or his family after his marriage 
Turpin should have allowed Ralston of his own voluntary 
act and without suggestion or solicitation to have moved in 
the matter. 


2d. The evidence nowhere shows that Ralston ever did 
voluntarily suggest or propose to make Turpin or his chil- 
dren an irrevocable deed. The first suggestion of this sort 
came from Turpin, and the evidence clearly shows that 
Turpin had a motive in preparing and proposing such a 
deed, which was not disclosed to Ralston, to wit, to put the 
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matter in a shape where it would be beyond Ralston’s con- 
trol—where, if he changed his mind, he was powerless to 
change what he had done. : 


3d. Between persons occupying such relations as existed 
between Turpin and Ralston the law will not tolerate the 
exercise of the least influence in order to obtain a gift or 
gratuity, especially if the person from whom the gift is 
sought is of doubtful legal capacity to make it and is greatly 
under the influence of the person seeking it. Still less will 
it tolerate active preparation and maneuvering to bring it 
about. Every step which a grantor takes in such a trans- 
action must be the result of his own unaided suggestion and 
volition. The fact that he has expressed an intention to 
provide for one occupying close confidential relations to him 
or has done acts in execution of such intention will not jus- 
tify active efforts by the grantee to induce the grantor to 
make such provision, and especially to put it in an irrevoca- 


ble shape, and still more especially where the circumstances 
existing when the declarations or acts of the grantor were 
made or done are altogether different from those existing 
when the irrevocable provision is sought. 


CLIFFORD ANDERSON, 
WASHINGTON DEsSAU, 
Counsel for Appellants. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


No. 98. 
OCTOBER TERM, 1888. 


P. 
- Ida Ralston vs, Geo, B, Turpin, Trustee, et al 


— 


Appeal from the Fifth Circuit Court of the United States, Southern 


District of Georgia, Western Division. 
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In the Supreme Court of the United States, 


da Ralston vs, Geo, B, Turpin, Trustee, et al 


Appeal from Fifth Circuit Court of the United States, Southern 
District of Georgia, Western Division. 


BRIBE OF 
AUGUSTUS O. BACON ann JOHN C. RUTHERFORD, 


Solicitors for. Appellees. 


ABSTRACT OF THE PLEADINGS. 


On the 26th day of August, 1880, James A. Ralston, thirty-two 
years of age, formerly of the State of Georgia, but then living in 
Stamford, Connecticut, made a deed of gift conveying to George B. 
Turpin, of Macon, Georgia, as trustee for all his (Turpin’s) children, 
excepting one who was excluded, certain real estate in the City of 
Macon, Georgia, estimated to be of the value of between forty and 
fifty thousand dollars. 

To correct an alleged: defect in this deed, another was executed by 
Ralston to Turpin, trustee, August 28th, 1880, conveying to him the 
same property. To still further correct an alleged defect in each of 
the foregoing deeds, Ralston, on the 19th day of April, 1881, execu- 
ted a third deed, again conveying to Turpin, as trustee, the same pro- 
perty described in the foregoing deeds. 

In each of these three deeds Ralston reserved to himself during 
his life the possession of said property, and all rents, issues and pro- 
fits of the same. Each of said deeds was executed before a Commis- 
sioner of Deeds for Georgia, in the City of New York. At the 
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execution of each of said deeds, Ida Ralston, the wife of said James 
A. Ralston, was present; and at the time of its execution gave in 
writing, under her hand and seal, her consent, and ratified and con- 
firmed the same. 

Jas. A. Ralston died on the fourth day of July 1883. 

On the seventh day of August, 1883, the said Ida Ralston filed her 
bill in the Fifth Cireuit Court of the United States for Western 
Division of the Southern District of Georgia, against the said George 
B. Turpin, as trustee, and against such of his children as were named 
as beneficiaries in the three several deeds. * In said original bill (see 
transcript page 1) and in three amendments to the same (see trans- 
cript pages 22, 47 and 49) subsequently filed, the complainant prayed 
that said defendants be required to deliver up said deeds to be can- 


celled, and be decreed to deliver and to pay her the rents, etc., which © 


had accrued on said property, ete. 


The allegations in said bill and the said amendments were sub- 
stantially as follows: | 

That in 1864, James A. Ralston, Senior, the father of the James 
A. Ralston above mentioned died, leaving an estate worth more than 
two hundred thousand dollars of which the latter as the sole surviv- 
ing child and his mother Mrs. Aurelia L. Ralston, became possessed 
in equal parts. That in 1867, Mrs. Aurelia L. Ralston intermarried 
with Dr. Nathan Bozeman, of New York, and in 1873, she died, leav- 
ing by will to her son said James A. Ralston, a considerable portion 
of her estate. Of this will said George B. Turpin was named as 
executor with two others, but said Turpin alone qualified and became 
sole executor. ‘Turpin was in 1867, appointed guardian of James A. 
Ralston, then a minor, and continued to act assuch until Ralston 
reached his majority having during all the time of such guardianship 
the management of his ward’s property. 

It is further alleged that before he became guardian Turpin had 
become “intimately friendly with Ralston, and soon thereafter, 
acquired considerable influence” over him. That Turpin shortly 
thereafter ingratiated himself in the favor of both Ralston and his 
mother, and by the confidential relations thus established, strength- 
ened his influence with the former and easily influenced him as to 
management and disposition of his property. That when Ralston 
became of age, Turpin still continued to manage his property as his 
“ business agent and trusted friend,” maintaining the same confiden- 
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tial relations as formerly. That Turpin and Ogden (a firm of which 
Turpin was a member) up to the time of Ralston’s death had the 
management of his property, renting out the same, collecting the rents 
for commissions, ete. That Ralston for many years prior to his death 
lead an extravagant and dissipated life, giving little or no attention 
to his business and trusting the same entirely to the management of 
Turpin & Ogden. That Turpin had a peculiar influence over him 
owing to his constant protestation of friendly interest in him, and his 
devotion to his interest. 

It is further alleged that Turpin taking advantage of such infiuence 
went to Stamford, Connecticut, and procured Ralston to sign the first 
mentioned deed, stating to him in complainants presence that he had 
often promised to do something for his Turpin’s children after his, 
Ralston’s death. That Turpin brought with him a deed already pre- 
pared. That Ralston being in weak and declining health and ready 
to do anything Turpin would ask, readily consented to sign the deed , 
and that complainant being also herself then greatly under the influ- 
ence of Turpin, and also unwilling to oppose her husband consented 
to unite in making the deed. ‘Two days after said deed was signed, 
Turpin being for some reason dissatisfied with it had another deed 
prepared and “insisted ” that complainant and her husband should 
sign the same and they being still under his influence did as they 
were bidden by him. 

In 1881, Turpin forwarded by mail from Macon, Georgia, to 
Ralston, who was then in New York, another deed to same property. 
Having executed the former deeds, both complainant and Ralston 
executed this almost as a matter of course regarding it merely as a 
correction of some informality. It is also alleged that Turpin at the 
time of forwarding this third deed for execution knew that Mrs. 
Smith, Ralston’s Aunt, was then in Macon, to commence legal pro- 
ceedings against Ralston for a large amount, and that Turpin con- 
cealed this fact from Ralston. 

Neither of the deeds of gift was based on any valuable considera- 
tion. Turpin had been fully compensated for all services rendered 
in the management of Ralston’s property. If deed allowed to stand 
there will be little left for complainant. 

Turpin as executor (named in last will as such with Thomas L. 
Massenburg) is entitled to qualify and is not a proper persoz to con- 
duct this litigation against himself as trustee. 

In the first amendment (see transcript page 22) filed by complain- 
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ant May 6th, 1884, nine months after the filing of the origina! bill it 
was alleged as follows in substance : 
_ That said Ralston by reason of the excessive use of intoxicating 
liquors had become so weakened in mind and body that at the time 
of the execution of said deeds he was incapable of attending to any 
business and did not attend to ary, and was then incapable of com- 
prehending and did not comprehend the nature and importance of 
the transaction ; and that by reason of his said condition he yielded 
to the influence and persuasions of ‘Turpin. 

Complainant further alleged in this amendment that when she 
signed her consent to the deeds she also acted under the influence of 
Turpin, and was afraid he would work separation between herself and 
her husband if she offended him. She also realized that he had charge 
of all of her husband’s business, and they were both dependent on his 
favor. Besides she did not then know that that property embraced the 
most valuable part of her husband’s remaining property. Turpin rep- 


resenting the contrary to be true. “She and her husband were both. 


overreached and deceived by said Turpin, and yielded because they 
were in effect powerless to resist.” 

In the second amendment (see transcript page 47) filed by the com- 
plainant May, 29th, 1885, nearly two years after the date of the origi- 
nal bill, and after the trial of said cause had been commenced in the 
circuit court, it was alleged as follows in substance: 

That at the time of the execution of the first deed, August 26th, 
1880, when she and her busband both executed the same, neither he 
nor she knew whether the same was a will or deed, or what its true 
legal effect was. That “they were then both so under the influence 
of Turpin, and so anxious to conciliate and gratify him that they did 
not stop to consider the character or effect of the paper they were 
asked to execute, and neither of them had any opportunity of taking 
the advice of any friend or person learned in the law.” ‘Two days 
after the execution of this deed, Turpin insisted that she and her 
husband should execute the second deed, and they “ being still. under 
the same influence did as bidden by the said Turpin.” 

In the third amendment (see transcript page 49) filed June 12th, 
1885, after the hearing of said cause had been commenced in the 
Circuit Court, it was alleged as follows in substance: 

That since the bringing of this suit the paper purporting to be the 
last will and testament of her late husband, deceased, which. was in 
her possession at the time of his death, was offered for probate. by 
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her in the Surrogates Court in New York City, that a caveat was 
filed to the probate of said will and that the same had been adjudged 
by said Court to be not a valid will. That she has no control over 
said paper, the original having been filed in the said Surrogates 
Court, etc. That upon the filing of said caveat her counsel had 
advised her she had no interest in setting up said instrument as a 
will as she was sole heir at law. 


To the foregoing bill the defendant filed a demurrer, (see transcript, 
page 18) which was withdrawn, after the first amendment was filed, 
and before argument. (See transcript, page 21.) 


After the withdrawal of the demurrer, George B. Turpin, as trus- 
tee, filed his answer which was in substance as follows : 

The allegations as to the will of said Ralston—that is, as to its 
contents—respondent believes to be true. The complainant has the 
will in her possession, and refuses to surrender it either to respondent 
ov to the Court of Ordinary of Bibb county, State of Georgia, for 
nrchate, although respondent-is appointed in said will as one of the 
‘xecntors, and demand for said will has been made upon said com- 
»jainant in order that it might be duly probated. 

‘iespondent shows that during the lifetime of James A. Ralston, 
Senior, the father of complainant’s husband, he attended to a large 
part of his business, and in addition to his close business relation 
respondent possessed the friendship and confidence of the said James - 
A. Ralston, Sr., up to the time of his death. After the death of the 
said James A. Ralston, Sr., the legal representative of his estate, Mr. 
‘Thornton, appointed respondent under a power of attorney, to attend 
to all the business of said estate, such as collecting rents, renting out 
the property, and keeping the same in repair. The bulk of the 
property of said estate consisted of real estate in the city of Macon, all 
of which duties respondent discharged to the satisfaction of all con- 
cerned. In 1867, James A. Ralston, Junior, the husband of com- 
plainant, being then a full grown man in everything except age, 
being about nineteen years of age, on his own motion and with- 
out any solicitation on the part of respondent, selected respondent as 
his guardian, and who was duly appointed as such by the Ordinary 
of Bibb county, on the second day of August, 1867. 

Respondent managed the property of the said James A. Ralston, 
Jr., from the time of his appointment as guardian until the said 
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Ralston became of age, in 1869, when respondent had a full, complete 
and formal settlement with the said Ralston, turning over to him his 
entire property and accounting for all of its rents, issue, and _ profits, 
the said Ralston being well pleased with the care, protection and 
management of his property by respondent. On the 3d day of May, 
1869, respondent received his letters of dismission from said guardian- 
ship from the Court of Ordinary of Bibb county. 

After respondent was discharged from said guardianship, the firm 
of Turpin & Ogden, real estate agents in the City of Macon, of which 
firm respondent was a member, was employed by the said James A. 
Ralston, Jr., to rent out and collect the rents for his real estate situa- 
ted in the City of Macon, which they continued to do up to the time 
of said Ralston’s death. 

It is true that during all of this time the said James A. Ralston, 
Jr., by reason of the friendly relation which had always existed 
between the said Ralston, his family, and this respondent, relied upon 
respondent as the particular member of the firm of Turpin & Ogden 
to look after this property, to preserve it and collect the rents. The 
provision made by James A. Ralston for himself and children was 
freely and voluntarily made, without any persuasion or solicitation 
on the part of respondent, not even a suggestion or intimation to this 
effect was ever made at any time or in any way to the said Ralston 
by this respondent. ‘The intention to make said provision existed 
long before the said Ralston even intimated same to respondent, for 
he shows that when Mrs. Aurelia L. Bozeman, the mother of the said 
James A., made her will she stated to respondent the friendship she 
and her family entertained for him and the confidence they had in 
him and the .appreciation and regard they had for the manner in 
which respondent had ever acted towards the family, and then said 
the reason why she had not made any provision for him in her will 
was because her son, the said James A., either had or would make 
provision for respondent in his will. Respondent never mentioned 
to the said James A. what his mother had told him, and some years 
after this, without the least intimation, suggestion, persuasion or 
solicitation, the said James A. made his will, to wit, on the 11 day of 
May, 1874, in which he directed his property to be divided into two 
equal parts, and willed one-half of the same to respondent, as trustee 
for his aunt, Mrs. Laura R. Smith, and her children, and the other 
half to respondent, in trust for himself and children. Some years 
after this will was made, the said James A., of his own free will and 
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without the least suggestion from respondent, made another will on 
the 15th of December, 1879, in which will the same property 
described in the deeds attached to complainants bill was bequeathed 
to respondent in trust for certain children of respondent, being the 
same children mentioned in said deeds. ‘The will of 1874 included 
all of respondent’s children born and to be born. 

One of respondent’s children had displeased the said James A., and 
hence, in the will of 1879, as well as in said deeds, this child was 
omitted. If respondent had ever been consulted in the matter he | 
certainly would have expressed a desire that all his children should 
share equally in the bounty of the said James A., for the one omitted 
was as dear to the respondent as any of the others. James A. Ralston, 
like most young men who have plenty of money and no business 
occupation, and of a noble and generous disposition, was at a very 
early age disposed to be wild, and as was usual and customary, fre- 
quently joined other young men in a social glass. Respondent did, 
by reason of his friendship for his family and for the said James A. 
himself, exert all the influence he had to prevent him from running 
into excesses of all kinds, but did not have sufficient influence to pro- 
tect him against evil habits and evil associates. Years before the 
marriage of the said James A. Ralston with the said complainant, 
she, the said complainant, was an inmate of a lewd house in the City 
of Macon, and had obtained in some way a most wonderful and mys- 
terious influence over the said James A., leading him into the most 
extravagant excesses and dissipation, which, on coming to the ears 
of his friends, caused much disagreeable talk, and reflected consider- 
ably upon the character of said James A. 

Respondent admits that he did exert all the influence he had with 
the said James A. to induce him to break off all connection with the 
said complainant, for, being at the time an inmate in a lewd house, 
respondent did not regard her asa fit associate for the said James 
A., and her influence over him was for evil and not for his good ; and 
all the relations and friends of the said James A. entertained the 
same opinion as respondent, and were also earnestly solicitous that all 
connection between the two should be broken off. | 

The influence of the said complainant over the said James A. was 
much greater than his, for she finally persuaded him to go with her 
to the State of New York, and then by the exercise of undue and 
improper influence persuaded the said James A. to marry her. Neither 
respondent nor any of the relatives or friends of the said James A. 
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had any positive knowledge of it until some time in August, 1880, 
when he received what he regarded as reliable information that the 
complainant had really married the said James A., whereupon res- 
pondent went immediately to where the said James A. and complain- 
ant were then living in Stamford, Conn., to see himself if it could be 
true and what could be done about it, still cherishing the hope that 
there might possibly be some mistake or that the marriage was not 
legal and binding. Upon arriving at the house where they were stay- 
ing both James A. and the said complainant informed him that they 
were married legally. Respondent did not upbraid or reproach either 
of the parties. Complainant then informed this respondent that she 
was associating with some of the best and most respectable people of 
the town, who knew nothing of her former life, and asked respond- 
dent to keep secret her former life. Respondent assured her he wou!d 
certainly do so, and that, since they were married, he would do what- 
ever he could to add to their happiness. While at the house of the 
said James A., and in the presence of the said complainant, respon: - 
ent remarked to the said James A. that his marriage revoked tlic 
_ will he had made, which bequeathed certain property to respondent's 

children, and that, as he had for some time past expressed a desire 
that his children should have this property, asked whether he s(i!! 

desired they should have it; whereupon the said James A. unhesita- 
tingly replied that it was his desire and had been for some time #!ai 
his children should have this property. Respondent then asked if 
he was willing to make a deed conveying the present title, but reserv- 

ing the use of the property to himself until his death. He, the said 
James A., at once, without hesitation, replied that he would do so 

with pleasure. The complainant readily assented and expressed her- 
self perfectly willing to sign the deed. ‘here was no persuasion of 
any kind or in any shape, and this was the first time that respondent 
had ever spoken to the said James A., as to his intention to give this 
property to his children. 

Mr. Ogden was at that time on a visit to relatives in the same 
town, and it was suggested that the said James A. and complainant 
should go with Mr. Ogden to Bridgeport, where it was thought a 
commissioner of deeds for Georgia could be found, and havesaid deed 
executed. Whereupon the parties went to Bridgeport, but finding 
no Commissioner the deed was not executed. As respondent intended 
to return to New York, both the said James A. and the complainant 
voluntarily and cheerfully agreed and proposed to accompany respon- 
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dent as far as New York, which they did, and signed the deed to the 
same property bequeathed in the will of 1879, and to the same child- 
ren of respondent. This deed was signed freely and voluntarily, 
both by the said James A. and the complainant, without any persua- 
sion whatever. It was ascertained that there was some informality 
in the deed ; whereupon another was drafted, and the said James A.., 
and the said complainant freely and voluntarily signed this second 
deed on the 28th of August, 1880. 

Some time after this, while in Macon, respondent’s attorneys, on 
their own motion, suggested that this second deed was not drawn 
properly. Respondent then requested them to draw a deed to the 
same property, which they did, which deed respondent sent to the 
said James A. while he was still at the North, which deed was pro- 
perly signed and executed both by the said James A. and the com- 
plainant. Respondent certainly did not use any persuasion to induce 
either of said parties to sign said deed, for when the same was exe- 
cuted respondent was in Macon, Georgia, and the said parties in New 
York City. 

The deed, after being signed, was returned to respondent through 
the mail by the said James.A. From this time on, up to the death 
of the said James A., in 1883, respondent never heard of the slightest 
dissatisfaction as to the signing of said deeds. 

Respondent denies that at any time he made any comparison as to 
the value of the property deeded to his children with the remaining 
property, either to the said James A. Ralston or to the complainant. 
The said James A. was as well acquainted with his own property as this 
respondent was. The allegation in the complainant’s bill that he 
exercised an undue inflnence over her cannot possibly be true, for 
when he first met complainant after her marriage he assured her, by 
reason of his kind feelings and friendship for the said James A. he 
would do anything he could do to add to their happiness. In a short 
time after said marriage the complainant began to complain that the 
said James A. had treated her cruelly, and threatened to leave him. 
The said James A. complained upon his part that the said complain- 
ant had treated him ina most shamefnl and heartless manner, beat- 
ing him and otherwise mistreating him. Respondent advised the 
said complainant to deal kindly with the said James, and instead of 
doing or saying anything to separate them, recognizing that their 
marriage was valid and legal, he did all in his power to reconcile 


them to each other, and counseled the said complainant to be patient 
B 


10 ABSTRACT OF THE PLEADINGS. 


and forgiving. While respondent would have done, for the sake of 
the family and for his friendship for the said James A., all that he 
could to prevent the marriage, yet, after they became man and wife, 
he felt he had no authority or right to interfere. These quarrels 
between the said James A. and complainant were frequent and con- 
tinuous, aid of a most violent character. The said James A. would 
at times telegraph to respondent not to send any more money to his 
wife, and would speak of her to respondant in language of the strong- 
est abuse, and this was even done in the presence of complainant 
while she was narrating the wrongs she had suffered. ‘Therefore 
respondent says that complainant had no fears that he would attempt 
to separate her husband, for she knew the efforts respondent had made 
to induce them to live peacefully together, and that he had advised 
her against separation at a time when she threatened to do so. 

The mother of the said James A. appointed him her executor of 
her last will and testament together with her husband, Dr. Bozeman, 
and Dr. Bozeman permitted this respondent to qualify as sole execu- 
tor and to manage and wind up the whole estate. The Ordinary of 
Bibb county allowed this respondent as such executor, the sum of 
five thousand dollars as his commissions for turning over the estate 
to the legatees under said will, and while Dr. Bozeman paid 
$2,000.00 as his part of said sum to respondent, yet he did not collect 
a cent of it from James A. Ralston, the other legatee. While the 
said James A. had a large income, yet, by reason of the evil influence 
he was under, he spent large sums of money, frequently beyond his 
income, and then would call upon respondent to advance him money, 
which respondent did. While Turpin & Ogden, as real estate agents 
in Macon, collected the rents and attended to the renting out of the 
property of the said James A., situated in Macon, they charged him 
less commission than they did some other parties for whom they per- 
formed Jike services. The property willed and deeded to his children 
was encumbered by a lien of five thousand dollars. Ralston of his 
own accord paid twenty-five hundred dollars of this money on the 
said five thousand dollar lein. He died leaving said property 
encumbered by a lien of twenty-five hundred dollars, besides the 
accumulated interest. 

As to the settlement made with Mrs. Laura R. Smith, respondent 
shows that Mrs. Smith was a sister of James A. Ralston, Senior, the 
father of James A. Ralston, Junior, and from whom he inherited all 
of his property. ‘The said said James A. Ralston, Senior, had the 
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settlement and winding up of his father’s estate, and Mrs. Smith 
claimed that he had never settled with her, and that most of the 
property which had descended to James A. Ralson, Junior, and his 
mother was the identical property which had been owned by the 
father of Mrs. Smith and James A. Ralston, Senior. The claim was 
upon the property then owned by James A. Ralston, Jr., and Dr. 
Bozeman ; James A. Ralston, Jr., constituted respondent his agent to 
bring about a settlement of the matter amicably if it could be done; 
if not, to have it litigated in the Courts. Respondent after examin- 
ing the papers of James A. Ralston, Senior, together with Dr- 
Bozeman, became satisfied it was Lest to settle with Mrs. Smith, but 
would not act upon his own judgment, but after consulting with Dr. 
Bozeman, one of the parties interested, and with Col. H. J. Lamar, a 
man of excellent judgment and great business experience, both of these 
gentlemen advised a settlement by all means; therefore respondent 
thought that if Dr. Bozeman, a man of large experience himself, and 
one of the first physicians of the City of New York, and one of the 
parties interested, and one who had to pay his part of the settlement, 
was not only willing but anxious for a settlement, that it was the best 
thing that could be done under the circumstances for the interest of 
the said Jas. A., especially as respondent had come to the conclusion 
after examining the papers of the said James A. Ralston, Senior. 

Both wills already alluded to, as well as the first two deeds made, 
were signed long before Mrs. Smith had set up her claim, and the last 
deed was written and forwarded to New York before she disclosed 
the nature of herdemand. Respondent was not controlled or influ- 
enced by anything he did, in any manner, shape or form, by anything 
Mrs. Smith said or did, but the settlement was made conscientiously, 
and as he believes for the best interest of the said James A. In this 
matter he never did anything without first consulting the said James 
A. Ralston, and never agreed to the terms of the settlement until he 
first submitted the same to the said James A., and both complainant 
and said James A. consented to and agreed to the said settlement and 
signed the same. 

While it is true that James A. Ralston, did at times drink to excess 
and while under the influence of liquors, was in the same condition 
of every other man similarly situated, yet when sober or only drink- 
ing moderately, he was in the full possession of all his faculties and as 


rational as-any man. : 
At the time the said James A. Ralston signed the first two deeds 
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he was perfectly sober and perfectly rational and was accompanied 
by the complainant on both occasions, who joined in the deeds with 


the said James A. ‘The last deed was signed by the said James A. 


and complainant in New York City, while respondent was in the City 
of Macon, and, while respondent was not present at the time, he is 
informed and believes that the said James A. was perfectly rational 
at the time of signing the same. The said James A. afterwards, 
when sober, referred to said deed and recognized the same. Some 
years after the said wills had been made and after all three of said 
deeds were made to respondent, as trustee, the said James A. made to 
complainant a deed to two valuable stores in the City of Macon, the 
rents of which she received in her own right and name up to the death 
of the said James A., and since. 

The said will spoken ef in said bill was made by James A. Ralston 
long after the two wills, which made respondent’s children legatees, 
as well as after the three deeds which left them certain property in 
the City of Macon. Under this will the complainant claims the whole 
of the estate left by said James A. to wit: In addition to the two 
brick stores deeded her in his life, two other valuable stores, as well 
as another store aud warehouse, all situated in the City of Macon, and 
his interest in the plantation in emecus Georgia, and two lots of 
land in Cherokee. 

To the original bill and several amendments of the complainant, 
including the amendments filed during the trial of the cause in the 
Circuit Court, the defendant filed his answer substantially as fol- 


lows : 
The complainant as well as James A. Ralston, Jr., knew that the 


deed of the 26th of August, 1880, as well as the deeds of the 28th, 
August, 1880, and April 19th 1881, were intended by all the parties 
to said instruments to be deeds, and it was fully understood that each 
of them were deeds at the time they were executed; and the deeds of 
the 26th August, 1880, and the 28th of August, 1880, although con- 
taining several informalities, are valid deeds under the law, the inten- 
tion of the parties to said instruments being plainly expressed that 
they would operate as such. 

The statement made by complainant that neither she nor James A. 
Ralston knew whether the deed of August 26th, 1880, was a deed or 
a will, was not made in her original bill, and is an after-thought sug- 
gested during the progress of the cause. 

The allegation that neither complainant nor James A. Ralston had 
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any opportunity of advising with any friend or person learned in the 
law before signing said deeds, ia not true, for complainant and James 
A. Ralston voluntarily came from Stamford, Conn., to New York 
City, unaccompanied by any one, for the purpose.of signing the deed 

of August 28th, 1880; they stopped at their own hotel. Respondent 
did not even know when they arrived in New York City. There 
certainly was every opportunity of consulting a lawyer, both in the 
town in which they lived as well as in New York City. This alle- 
gation is all an after-thought suggested to complainant’s mind after 
hearing the legal points of her case discussed ; for after he had fully 
explained to James A. Ralston that his marriage revoked the wills he 
had made, which explanation was in the presence of complainant, and 
had said to James A. Ralston that if it was still his desire that res- 
pondent’s children should have the property mentioned in the will, 
and if it was perfectly agreeable both to him and the complainant, 
that he had a deed drawn giving this property to this respondent’s 
children at the death of him, the said Ralston, but reserving the use 
of rents of said property as long as he, the said Ralston, should live 

the said Ralston said it was his desire that respondent’s children should 

have the property mentioned in the will, and both he and complain- 
ant said it would give them pleasure to sign the deed. 

It could not have been explained more clearly what the deed con- 
tained and its practical effect than it was explained by respondent, nor 
was there the slighest misunderstanding on the part of any one. Mr. 
Ogden, who had been invited by James A. Ralston to pay him a visit | 
that Summer, had come to Stamford with respondent for the purpose 
of visiting his relatives, residing then at a hotel, and’ the said James 
A. Ralston, of his own accord, called on Mr. Ogden at the hotel and 
brought him to his house to dinner, and as Mr. Ogden could remain 
but a short time in Stamford, James A. Ralston, of his own accord 
and upon his own suggestion, invited Mr. Ogden to accompany him 
and the complainant on their trip to Bridgeport, where they volun- 
tarily went to find a Commissioner of Deeds for Georgia. _ Therefore 
there was every opportunity for either of them while in Stamford, at 
their own home, amongst their own acquaintances, or at Bridgeport, 
to have consulted a person learned in the law had they the slightest 
disposition to do so. 

Respondent admits that the last will and testament of the said Jas. 
A. Ralston is now impounded in the office of the Surrogate of the 
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County of New York, and that the said will is not under the control 
of complainant, and that she cannot produce said will in Court. 

Respondent objects to so much of said amendment as refers to the 
action of the Surrogate Court of New York, and asks that he will 
not be required to answer this part of the amendment, because 
respondent was no party to any proceedings that have taken place in 
said Court; and second, because respondent charges the whole pro- 
ceedings to be one of collusion; the complainant voluntarily carried 
said will into that Court and colluded with one Mrs. Smith, who had no 
interest under the will and no interest if the will should be set aside, 
to caveat said will, and after causing the caveat to be filed, did not 
appear in Court to resist the same. 


JUDGMENT OF THE COURT. 


The Court on the issues raised by the pleadings and under the 
evidence produced on the hearing rendered the following decision : 


First. Not only does the complainant fail to show such weakness 
of mind on the part of Ralston as will invalidate the deeds, but the 
evidence demonstrates that at the time they were made he was 
abundantly capable to dispose of his property as he might think 
proper. 


Second. So far from indicating an abuse of influence or a betrayal 
of trust, the evidence amply shows that the disposition of the partic- 
ular property had been the long settled and cherished purpose of 
Ralston’s life, and it must stand as he intended. (Page 306.) 
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ABSTRACT 


Of so much of the Wills, Deeds, &c., executed by Ralston as is required 
to show the dates of the same, the persons in whose favor made, and the 
property devised and conveyed. 


First. Will of Jas. A. Ralston, dated May 11, 1874, (see transcript, 
page 228,) made in Macon, Ga., gave one half of his property to 
George B. Turpin in trust for his (Ralston’s) aunt, Mrs. Laura R. 
Smith, and her children; the other equal part, (one half) of his 
property was given by this will to George B. Turpin in trust for him- 
self and his children born and to be born. 

In this will occurs the following: “And I request that my friend 
George B. Turpin, and his children after him, will see to it that my 
monument and grave shall always during their lives be suitably kept 
and cared for.” 


Second. Will of James A. Ralston;! dated December 15th, 1879 
(see Transcript, page 230,) gave— 


1st. To George B. Turpin, trustee for certain of his children named, 
the Ralston Hall building and three adjoining stores, specified by 
number. (One of Turpin’s children was excluded from the benefits 
of this bequest.) 


2d. To Ida Blanchard, (afterwards Ida Ralston) four stores speci- 
fied and all of his watches and jewelry. 


3d. To his aunt, Mrs. Laura R. Smith, and her children, his one 
undivided half interest in the Ralston Mansion house in Macon, Ga. 


4th. To his grandmother, Mrs. Mary Ann Lamar, all of his fam- 
ily pictures, during her life, and at her death to “my friend, George 
B. Turpin, of Macon, Ga., having enjoyed his friendship for a long 
course of years, I feel that they will be safe and kept intact in his 
hands.” 


5th. To J. Monroe Ogden his household furniture in the mansion 
house at Macon. 


Third. The deed executed by James A. Ralston August 26th 1880, 
(See transcript page 33) conveyed to George B. Turpin, trustee for 
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certain of his children named, the same property which had been 
bequeathed to Turpin as trustee in the will of December 15th 1879. 
The same child of Turpin who was excluded from the benefits of the 
last named will was also excluded from the benefits of this deed. 
Ralston reserved during his life possession of the property and all 
rents, &c., of the same. His wife, Ida Ralston, was present at the exe- 
cution of the deed, and under her hand and seal ratified and confirmed 
the same and consented to its execution. 


Fourth. The deed executed by James A. Ralston, August 28th, 
1880, (See transcript page 36) conveyed to George B. Turpin, trustee 
for certain of his children named, the same property which had been 
bequeathed to Turpin as trustee in the will of December 15th, 1879, 
and which was also conveyed to Turpin as trustee in the foregoing 
deed of August 26th, 1880. The same child of Turpin who was 
excluded from the benefits of the will of 1879, and of the deed of 
August 26th, 1880, was also excluded from the benefit of this deed of 
August 28th, 1880. As in the foregoing deed Ralston reserved to 
himself during his life the possession of the property and all rents, &e. 
ofthe same. His wife, Ida Ralston, was present at the execution of 
the deed, and under her hand and seal, ratified and confirmed the 
same, and consented to its execution. 


Fifth. The deed executed by James A. Ralston, April 19th, 1881, 
(See transcript page 39) conveyed to George B. Turpin, trustee for 
certain of his children named, the same property which had been 
bequeathed to Turpin as trustee in the will of December 15th, 1879, 
and which was also conveyed to Turpin as trustee in both the fore- 
going deeds of August 26th, 1880, and August 28th, 1880. The same 
child of Turpin who was excluded from the benefits of the will of 
December 15th, 1879, and also from the benefits of both the deeds of 
August 26th, and August 28th, 1880, was also excluded from the 
benefits of this deed of April 19th, 1881. As in both the foregoing 
deeds Ralston reserved during his life the possession and all the rents, 
&c., of the property. His wife; Ida Ralston, was present at the exe- 
cution of the deed, and under her hand and seal ratified and confirmed 
the deed and joined in the execution of the same. 


[ Nore.—As a summary of the foregoing, attention is asked to the 
following facts shown by the same: 
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Ist. In the will of December 15th, 1879, and also in each of the 
deeds of August 26th, 1880, August 28th, 1880, and April 19th, 
1881, the identical property is in each instance given to Turpin, trus- 
tee for the same named beneficiaries, and in all four of these papers 
one particular child of Turpin is excluded from all participation in 
the benefits of the same. 


2d. The property thus given in the will of 1879 and the three 
several deeds—August 26th and 28th, 1880, and April 19th, 1881— 
is shown by the evidence to have been in value about one-half of all 
the property (excluding the Mansion House) owned by Ralston at 
the time the will was made and the deed executed. ’ 


3d. The will of May 11th, 1874, specified no particular property 
bequeathed to Turpin, trustee, except that it should consist of one- 
half of thesame. All of the children of Turpin, born and to be 
born, were specified as the beneficiaries, whereas as above stated, 
one particular child of Turpin was excluded from the will of 
December 15th, 1879, and also from each of the three deeds of August 
26th and August 28th, 1880, and April 19th, 1881.] 


Sixth—The agreement under hand and seal executed by Jas. A. 
Ralston, Nathan Bozeman, Mrs. Laura R. Smith and her children, 
June 28th, 1881, (see transcript, page 233), was for the settlement of 
a litigation. In it Jas. A. Ralston, on his part, undertook to pay 
ten thousand dollars to Mrs. Smith and her children, and as a por- 
tion of the same gave his promissory note for nine thousand dollars, 
and executed a mortgage on three stores in Macon to secure the . 
same. (See article first of said agreement, transcript, page 234). 


In the same agreement said Ralston undertook to execute and 
deliver to Mrs. Smith, for herself and children, a deed to two 
brick stores, reserving to himself the possession and enjoyment of 
the property until his death, and also reserving to his legal repre- 
sentatives the right to repurchase the said two stores, within a 
time limited, for the sum of ten thousand dollars. (See article 
third of said agreement, page 235). This last conveyance had noth- 
ing to do with the litigation, but was really a purchase by Jas. A. 
Ralston and his wife of a half remainder interest in the Ralston 
Mansion house, which remainder interest belonged to Mrs. Laura R. 
Smith, under the will of Jas. A. Ralston’s mother. (See last clause 


ix 0) 
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in article fourth of said agreement, near bottom of page 235 of the 
transcript). 


Seventh. In the will made by James A. Ralston, October 21st, 
1881, all of his property which he should have at the time of his 
death was bequeathed to his wife, Ida Ralston. In this will occurs 
the following: 


Item 3d. “I nominate and appoint my friends, George B. Turpin 
and Thomas L. Massenburg, of the City of Macon, Georgia, as exec- 
utors of this my last will and testament, of whom no bond be 
required at tlre time of the probate hereof, and the necessity of having 
my estate appraised, and inventory and returns made to the Probate 
Court, are hereby dispensed with, this the 21st day of October, 1881.” 


Eighth. The deed executed by James A. Ralston, January 30th, 
1882; (see transcript, page 231), conveyed to his wife, Mrs. Ida 
Ralston, two stores, and constitute a portion of the property bequeathed 
to Ida Blanchard (afterward Mrs, Ida Ralston) in the wil! of Decem- 
ber 15th, 1879. 


RAxLston’s MENTAL CAPACITY. 19 


Ralston’s mental capacity to make the Deeds 
of Aug. 26th and 28th, 1880, and of April 19th, 1881. 


The complainant’s case rests upon two general grounds: 

Ist. That Ralston had not the necessary mental capacity to make 
the deeds to Turpin, trustee. 

2d. That the deeds were not the voluntary act of Ralston, but were 
obtained by undue influence exercised over him by Turpin. 

If the first position is well founded, it decides the cdse in favor of 
the complainant, and it will then be unnecessary to consider the 
second. We therefore invite the attention of the Court to a con- 
sideration of the evidence and the law applicable thereto upon. the 
question of Ralston’s mental capacity to make the deeds. 

In the original bill filed by the complainant within about one 
month after Ralston’s death, there is no charge that at the time of 
the execution of the several deeds, in 1880 and 1881, Ralston 
was incapacitated by mental weakness to make valid execution of the 
same, 

Reference to the bill will show that it was not hastily drawn, but 
that it was prepared with careful and elaborate statement of all the 
allegations and grounds on which it was claimed that the deeds were 
invalid and should be cancelled. It gives no evidence either of the 
necessity or of the fact of hasty preparation, which might in some. 
cases account for the omission of a most material and vital allegation 
which is afterwards supplied by amendment. 

In the original bill the complainant’s case, so far as it relates to the 
question of Ralston’s voluntary act, is rested exclusively on the alle- 


_ gations that the deeds were procured by the solicitations of Turpin 


through the exercise of the undue influence which he possessed over 
Ralston, from the fact that he had been his guardian while a minor, 
and his business agent and confidential friend after he reached his — 
majority. The only hint of anything more than this in the original 
bill is found in the allegation (See fourth page of the transcript) 
which speaks of Ralston “being in a declining state of health, his 
constitution being already greatly weakened by dissipation.” 

After the demurrer was filed to the bill, it was found necessary by 
the complainant to strengthen the allegations therein, and after the 
lapse of nine months from the date of the filing of the bill, an amend- 
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ment was filed in which it was alleged in substance (See transcript, 
page, 22) that Ralston, by reason of the excessive use of intoxicating 
liquors had become so weakened in mind and body that at the time 
of the execution of said deeds he was incapable of attending to any 
business, and did not attend to any, and was then “ incapable of 
comprehending, and did not in fact comprehend, the nature and 
importance of the transaction.” 

As the issue raised by the foregoing allegation becomes the most 
important and controlling question of fact in the case, it is important 
while examining the evidence produced on the point, to bear in mind 
the significant fact thus disclosed by the record that it was not 
charged in the original bill, but appears as an after-thought keeping 
pace with the development of the necessities of the complainant’s 
cause. ! 

If the foregoing allegation is true, that at the time of the execution 
of the deeds in question, Ralston, by reason of mental incapacity, (by 
whatever caused produced,) was then “ incapable of comprehending, 
anc did not in fact comprehend ” what he was doing, it must control 
the case against the defendants. We respectfully submit that the 
evidence in the case overwhelmingly proves the allegation to be untrue. 

There is no dispute of the fact that Ralston was a dissipated man, 
and that he was frequently drunk. 

It is at the same time shown by the evidence that he was not only 
frequently sober, but that he had long periods of sobriety. While 
he was drunk he was like all other drunken men, incapable mentally. 

There is no pretence by any witness that he was drunk, or even 
drinking, at the time of the execution of either of the deeds; so that 
the question properly is, What does the testimony show was his men- 
tal condition when sober? 

The first witness on this point, whqappears at the instance of the 
complainant, is James H. Olmstead, an attorney at law residing at 
Stamford, Conn., who testified by depositions made in answer to writ- 
ten interrogatories. This witness testifies that he never saw Ralston 
but once in his life, and that was in February or March, 1881. His 
own testimony shows that at the time Ralston was in a condition of 
collapse after a drunken debauch. He describes him in this inter- 
view as “ bursting into tears,” “crying all the time like a child,” 
“bursting into a flood of tears,” &c., &c. He also represents him 
on this occasion as humble, obedient, and abjectly penitent, freely 
admitting every charge of vile conduct on his part made to his face 
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by this witness, and as unreservedly consenting to the witness’ praise 
of the kindness and gentleness and purity and fidelity of Mrs. Ida 
Ralston in all her relations as a wife. He is shown to have been on 
that occasion not only submissive to the will of his wife and her 
attorney, but invites the latter to direct and dominate him, with the’ 
voluntary assurance that he will do whatever either of them directs, 
even to the surrender of all his property. This evidence furnished 
by the witness himself is sufficient to show what was Ralston’s con- 
dition at that time. But what doubt can remain when the testimony 
of the other witnesses, both for complainant and defendants, is con- 
sidered—that before and after that date he was imperious, irascible, 
violent in temper, and resentful of any attempt at control. If the 
witness Olmstead speaks truly, his condition and acts at that time 
can only be accounted for by the fact that he saw Ralston when neither 
mind nor body had rallied from the effects of a drunken debauch. 
If so, his testimony throws no light on this case, for the question is 
not what was his mental capacity when he was drunk, but. what was 
it when he was sober. | 

Aside, however, from the foregoing consideration, it is only neces- 
sary for those accustomed to the examination of the testimony of 
witnesses to have their attention directed to the remarkable character 
of the narrative of this witness, in order that it may be certainly 
accorded the estimate to which it is entitled. 

According to his statement, he was in the presence of one who was 
then simply a maudlin, driveling imbecile, with -no will to control . 
his own action, and with no mental capacity to do any valid and 
binding act. To such a person he, a lawyer, represents himself as 
delivering a long harangue and remonstrance of two hours’ duration, 
and wringing from him the confession that he was everything that 
was vile, while his wife was everything that was pure and dutiful ; 
and finally, while he was in that utterly irresponsible condition, 
exacting from him a solemn affidavit, which he (Olmstead) signs as 
an attesting witness. Before such a physical and mental ruin as he 
describes, a man of intelligence could only have been silent, even if 
all sympathy were o onating in the contemplation of such a human 
wreck, 

But this is not the most remarkable feature in Olmstead’s testi- 
mony. It must be borne in mind that this testimony was being 
given by him in a case where the particular object was to prove by 
him that Ralston by reason of excessive drink was an imbecile, easily 
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controlled by others, and incapable of making a valid deed. Of 
course, when Olmstead made his remarkable visit in 1881, he could 
not have anticipated that in 1883 a litigation would spring up in 
which this question would be involved and abcut which he would 
‘be called to testify; and yet, strange to note, he not only testifies to 
seeing Ralston in a condition from which he judged him to be 
mentally imbecile, but going further he narrates, through two printed 
pages, an extended conversation he had with such imbecile, in which 
among other things there most strangely and opportunely occurred 
an offer oir Ralston’s part to deed all of his property to his wife, with 
the reply on the part of Olmstead that he, Ralston, was not capaci- 
tated to make a deed to any one. The case of the complainant is 
made out by this witness in all of its details in his narration of the 
occurrences of one single interview, for he testifies (page 76) he 
‘never saw him but this one time,” although he says (page 73) Mrs. 
Ralston came to his “office several times afterward.” 

We respectfully submit that the testimony of this witness is not 
entitled to any weight in the consideration of the question of Ralston’s 
mental capacity: first, because of the remarkable and incredible 
nature of the testimony in itself; and second, because if true it 
relates solely to his mental condition while either drunk or before he 
had rallied from the effects of extreme drunkenness. 


The witness Sarah A. Hubbard, (page 77,) who is the wife of 
Ralston’s, landlord, represents Ralston as being drunk most of the 
time, and expresses the opinion that he was incapable of transacting 
business. Her testimony, short as it is, is filled with contradictions 
and inconsistencies. In one sentence she says he could be very easily 
influenced when drinking. In another sentence she says he was very 
abusive and ugly when under the influence of liquor. In one place 
she speaks of his wife handling him like a child, when drunk. In 
another she tells of her trying for two hours to get him from the 
front door half way up stairs. Even she limits her testimony on the 
subject of his mental capacity to the statement that in her opivion 
(page 78) he was not capable of transacting business, ‘‘as men ordi- 
narily attend to their business.” 

This witness testifies (page 78) that she does not know Ralston’s 
condition when he signed the deeds. 3 
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The witness Henry A. Hubbard, who rented the house to Ralston, 
and who is the husband of the former witness, does not go as far as 
his wife does in her testimony. (See Record, page 79.) 

He says he has “seen him drunk on many occasions,” and that 
“he would average a spree once a week.” He admits that there were 
occasions when witness knew him when he was fit for business. He 
sums up his opinion as follows: “I would not judge Mr. Ralston to 
be a capable business man, or fit to do business as men ordinarily do 
it.” The opinion thus expressed by this witness doubtless puts in 
words what the other witnesses mean when they say that in their 
opinion he was incapable of doing business. The direct interrogatory, 
No. 3, (on page 68 of the record,) to which all these answers are 
given on this subject by the different witnesses, is in the alternative 
as to his ability to transact any business, or in® such way as men 
ordinarily attend to their business. There is no where a question 
directing the attention of these witnesses to the enquiry whether his 
mental condition was such at that time that when sober he could 
have appreciated and understood the nature of a deed made by him 
to property, and whether when sober he was capable of comprehend- 
ing the nature of such a transaction. This criticism applies to all 
of the witnesses examined by interrogatories at Stamford, Conn. 

There is an evidence of ill-will on the part of Hubbard and his 
wife towards Ralston, and the learned judge before whom this case 
was tried in the Circuit Court, very truly remarks, in commenting 
on their testimony, that “they speak of him with far too much bit- | 
terness to leave the mind under the impression that they regarded 
him as an imbecile.” 

The reason for this ill-will appears to have been well grounded. 
On page 79 of the record, Hubbard, speaking of Ralston, says, “ On 
one occasion when intoxicated he threatened to shoot me, and on 
another occasion I sent men there to work, to do something they had 
requested me to do, and he threatened to shoot them if they did not 
leave the premises.” And again he says in his testimony, “ When 
sober his dependence seemed to be upon his money, as if that were 
all that was necessary to entitle him to the right to brush every one 
out of his way. He boasted that his money privileged him to do 
pretty much as he pleased. That was the habit of the man.” 

The evidence shows that: Ralston was purse proud, insulting and 
violent. These were sufficient reasons why he should be most heart- 
ily disliked, but they are not evidences of imbecility. The fact that 
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these offensive qualities angered Hubbard and his wife, show beyond 
question that they did not regard him as an irresponsible imbecile. 

This witness also says that he knows nothing as to Ralston’s con- 
dition at the time the deeds were executed. 


Patrick McCarthy (Record, page 83) the gardener, also testifies to 
excessive drinking by Ralston, and gives same opinion as other wit- 
nesses that he was incapable mentally of attending to business “as 
men ordinarily attend to their business.” He represents him as 
easily influenced and yet says he “never saw him influenced.” He 
says he does not know what his condition was when he signed the 


deeds, 


Dr. Hurlburt testified (Record, page 81) that he was his attending. 


physician. His vis*ts to him were when he needed his services as a 
physician on account of drink. He does not testify to seeing him at 
any other time. He testifies also in the stereotyped phrase of the 
other witnesses that Ralston, during the time was incapable of attend- 
ing to business “as men ordinarily attend to their business.” He 
says that he does not know anything about his particular condition 
at the time of the execution of the deeds, but adds if the deeds were 
signed about that time, “he could not have been a sound man men- 
tally and physically at the time he signed them.” Although his 
attention is particularly directed to the point, he does not say that he 
could not at the time have appreciated and understood the nature of 
the act and could not have intelligently exercised his will in signing 


the deeds. 


The foregoing is the substance of the testimony of all the witnesses 
who were examined in Connecticut. They were all strangers to Rals- 
ton, and necessarily much less competent to judge of his mental con- 
dition than those who had. known him all their lives, whose testimony 
will be cited and commented on later. All of these strangers were 
justly scandalized and disgusted by his drunkenness and his pro- 
fligacy, while some of them, if not all, were personally offended by 
his arrogance and his vidlonun. 

Disposed as they evidently are to paint him in the darkest colors, 
not one of them testifies that in his sober hours he was incapable of 
making a valid deed; and with the exception of the witness Olm- 
stead, the presaimption is that not one of them knows what degree of 
intelligence is requisite to enable one to make a valid deed. 
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Upon the same point the following witnesses were examined in 
New York. 

Jno. O, Brintuall, a coal dealer (See page 108) says he knew Rals- 
ton in 1880 and 1881, that he saw him drunk a number of times and 
hardly ever sober—that he was extravagant and wasteful, and with- 
out a proper conception of the value of property, and that “he was 
not capable of transacting his business as persons ordinarily do.” 


* 
John Sheeran, a barroom keeper, (See page 117) testifies substanti- 
ally to the same effect. He naturally saw Ralston when drunk. 


Sister Margaret O’Brien, a witness for complainant, who knew 
him for five years and had an infinitely better opportunity to judge 
of his mental condition than any of the other witnesses, says that 
while he was an habitual drunkard, “in 1880, 1881 and 1882, his 
mind appeared to be all right; it had not been impaired, so far as I 
know.” (See Record page 111). We beg to adopt the comment on 
this testimony of the learned judge, who tried and decided this case, 
in the following words: “ Her truthfulness is apparent in every utter- 
ance. She saw Ralston frequently. She watched him closely. His 
mind was ‘all right’ in 1880, 1881 and 1882, except when he 
was drunk. Then he was ‘incapable,’ she thinks, but she does not 
know. She has none of the characteristics of the swift witness. Her 
amour propre bad not been offended by the purse proud insolence of 
Ralston, as were the Hurlburts. Accustomed to view the suffering 
and the afflicted, her judgment is not startled from its propriety by 
the spectacle of drunkenness or prostration. Unlike the physician, 
her observation is not confined to the moment of frenzy when the 
solicitude of friends has prompted the ery, ‘run for the doctor.’? She 
is the patient, watchful, even tempered, and unruffled nurse, and 
moreover her veracity is uaquestioned.” 


Dr. W. G. Wylie (page 111) testified to Ralston’s drunkenness and 
incapacity to attend to business but he says he saw him when he was 
sick and “needed a doctor.”” He does not profess to have been 
acquainted with his mental capacity at any time except when sick 
from drink. 


Dr. William R. Pryor never saw Ralston until December, 1882, 


and his testimony can, in consequence, be passed without comment. 
D 
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Horace EF, Jones who had been Ralston’s tailor, and who knew 
him seven or eight years, says (page 115) that he was an excessive 
drinker, “In 1880, 1881 and 1882 he could not tell, though he often 
thought that his mind was impaired somewhat by the use of liquor.” 
He was not sober more than half his time. He seemed quite well 
when sober, except the past year of his life. Does not think he was 
capable of attending to business because he was too much under the 
influence of liquor. a 


Exceptitig her own evidence, of which we shall speak separately, 
the foregoing is in substance all of the testimony offered by the com- 
plainant on the subject of Ralston’s mental capacity. 

When the testimony of these witnesses is carefully examined and 
analyzed it will be found to amount to about the following: 

ist. The witnesses pronounce him to be a man who drank to 
excess and who was frequently, and some say, habitually drunk, and 
it is to be remarked tiat they were all strangers to him whose attention 
was principally attracted to him by the fact of his being drunk, and 
who testifying years afterwards, recali nothing else particularly about 
him except his drunkenness. It is natural that they should, after 
the lapse of time, recollect his drunkenness as having continued all 
the*time. 

The last witness, Horace E. Jones, who had known him for seven 
or eight years, and whose tailor-shop he made his headquarters where 
he received his letters, &c., estimates that he was sober half his time. 

2d. Most of these witnesses think that his mind was impaired by 
excessive use of liquor, but to what extent they do not express them- 
selves with sufficient definiteness to enable a court to base any con- 
clusion on their evidence. 

Sister Margarett, who had far the best opportunity of judging of 
him, did not think his mind was impaired in 1880, 1881 and 1882. 

Horace K. Jones,-who had next best opportunity of judging of 
him, says he could not tell, but often thought that iis mind was 
somewhat impaired by use of liquor. If this witness, who knew him 
intimately for so long, was in doubt as to whether his mind was even 
somewhat impaired, he certainly could not have been an imbecile 
incapable of understanding the nature and purpose of the act when 
he signed the deeds. 

A man’s mind may be impaired to the extent that he has not the 
mental vigor and activity which he would otherwise possess, and he 
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may for all purposes be in the eye of the law a sane man.’ As was 
true in the case of Ralston, such a man is allowed to go at large, no 
guardian is appointed for him, and he is dealt with in business trans- 
actions of greater or less magnitude. The particular question upon 
which we are now engaged, is that raised by the amendment to the 
bill, whether at the time he signed the deeds he had the ability to 
comprehend and did comprehend the nature and purpose of the act. 

No witness has testified that his mind was so impaired at the time 
that if then sober he would not have such ability. 

3d, These witnesses express the opinion that Ralston was not 
capable of attending to business, “as men ordinarily attend to their’s.” 
This can only be construed to mean that he did not have the mental 
vigor, or the sobriety, or the business.habit, which would have enabled 
him to make a successful husiness man; that he was reckless, and 
could have been easily imposed on and swindled. This is as far as 
the testimony goes, and it is as far as the interrogatory goes to which 
this testimony is given in reply. Ihe witnesses are not asked whether 
in their opinion, when sober, he had the mental capacity to compre- 
hend the nature and importance of the transaction when he signed 
the deeds, and we are not to presume that the witnesses intended their 
answers to be so construed. When the witnesses say that he was not 
capable of placing a proper estimate on the value of property, they 
evidently refer to his wasteful extravagance, in which he threw away 
money lavishly which prudent men would have saved. This testi- 
mony is usually in connection with instances given of his extray- 
agance. 

In the consideration of all the testimony taken by the complainant 
in Connecticut and New York, it should be remembered that it was 
taken, in the absence of counsel, by commissioners, in answer to 
certain written interrogatories, and that there was no opportunity for 
thorough cross-examination of the witnesses. All of the witnesses 
in Connecticut were examined by the same commissioners, and there 
is an identity of phrase and expression in the written answers of each 
of these witnesses which proves beyond question that the answers 
were not written down in the language of the witnesses, but in the 
language of the commissioners. In testimony, particular words are 
extremely important, and it is evident in this instance that wherever 
the testimony came the words in which it is expressed came from 
the commissioners, and/not from the witnesses. The same thing is 
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true to a large extent of the witnesses examined for the complainant 
in New York. 

On the contrary, all of the witnesses for the defendants, with one 
exception, (J. H: Dobbs,) were examined before a Court Examiner, 
with. the most skillful counsel present, representing the complainant and 
subjecting each witness to a most searching and thorough oral cross- 
examination. ‘Their testimony was almost all taken down by a ste- 
nographer, and is before the Court in their own words just as it fell 
from their lips. 

The last witness on the part of complainant, testifying on the sub- 
ject of Ralston’s mental capacity, is the complainant herself, who was 
also examined by commissioners on written interrogatories in the 
absence of the counsel. (See Record, page 94.) She does not testify 


that when the deeds were signed in 1880 Ralston was drunk, or that ° 


he was mentally incapable of then making a valid deed. If she had 
done so she would be most overwhelmingly contradicted by other 
unimpeachable witnesses who were present at the time, whose testi- 
mony will be hereafter cited. She does represent him as having been, 
during all the time they were in Stamford, excepting the first three 
months, continuously and extremely drunk, and says his mind was 
weakened from the use of liquor. A contradiction of this is found in 
the letter dated at Stamford, July 28th, 1880, a copy of which is set 
out in the Record, page 275. It was signed by Ralston, but the body 
of the letter is in the eae of the complainant; in it he says 
“Tam enjoying good health.” She says that at the time of the exe- 
cution of the deed in 1881, he was drinking all the time, and that his 
mind and body were weakened and impaired thereby. Even she 
does not state that he was not then capable if sober of understanding 
and appreciating the nature and importance of the act. | 

Her testimony is filled with contradictions which must discredit it. 
Limiting our examination of these contradictions at this time to those 
which relate to the question of his mental capacity, she represents 
him as drinking all the time the second deed was signed, and that 
his mind and body were then so impaired that he was “ extremely 
weak and childish,” and yet she says that he coerced her to sign that 
deed, telling her she must do it, and threatening that if she did not 
sign it she should not remain his wife five hours. (See Record, 
page 97.) 

She exhibits to her depositions an affidavit of Ralston, that he will 
not drink any liquor for two years (See Record, page 100). The 
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affidavit is April 8th. She says in her testimony that he kept the 
pledge not quite two weeks. (See page 97). The deed of 1881 is exe- 
cuted April 19, 1881, eléven days after the date of the affidavit. 

On page 277, ot the record is the copy of a letter from Ralston to 
Turpin, the signature to which was by Ralston, but the body of 
which was proven to be in the handwriting of the complainant. It 
is dated Stamford, April 18th, 1881, which was the day before the 
last deed to Turpin was signed. In it Ralston, using his wife as an 
emanuensis says: “My health is splendid.” 

On page 278 of the Record is a copy of a letter from Ralston to 
Turpin, the signature of which was by Ralston, but the body of which 
was in the handwriting of the complainant. It was dated Stamford, 
April 27th, 1881—nine days after the last deed made to Turpin. In 
it Ralston says, “I have quit drinking for two years and hope to keep 
it.” This testimony is conclusive that at the time Ralston signed the 
deed of April 19th, 1881, he was sober and in his right mind. The 
complainant herself testifies that he did not drink after signing the 
affidavit on the 8th of April, for “ not quitetwo weeks.” In the letters 
of April 18th, and April 27th, we have the evidence of both Ralston 
and the complainant that his health was splendid and that he totally 
abstained from liquor from April 8th certainly until after April 27th. 

Further comment would seem to be unnecessary on her testimony 
that at the time this deed was signed Ralston was “ drinking all the 
time,” and that mind and body were so impaired thereby as to make 
him “extremely weak and childish.” 


Our discussion is not now extended to the question of undue influ- 
ence, but is limited solely to the question of whether he was mentally 
incapacitated to understand and appreciate the character and impor- 
tance of the act when he signed the deed. We respectfully submit 
that the féregoing testimony by the complainant and her witnesses, 
even if taken alone, falls utterly short of proving such incapacity. 


The defence on this. point is not, however, limited to the demon- 
stration of the insufficiency of the complainant’s testimony. We go 
further, and show affirmatively that he had sufficient capacity to make 
a good and valid conveyance. 

No higher evidence can be given that a man is recognized as sane 


and capable of making a valid contract than the proof that persons 
deal confidently with him in business, and contract with him as to 
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valuable property in the confidence that he will be bound by such 
contracts. After the date of the last deed to Turpin, Ralston made 
the following contracts under his hand and seal, by which large 
amounts of property are to-day held by parties to whom he conveyed 
it. 

Ist. June 28th, 1881, Ralston joined six other parties—viz.: his 
step-father, Dr. Bozeman, his aunt, Mrs. Laura Smith, and her chil- 
dren—in a contract for the settlement of a litigation in which Ralston 
agreed to pay, as his portion, ten thousand dollars to Mrs. Smith and 
her children, and to execute a mortgage on valuable real estate in the 
City of Macon to secure the deferred payment of nine thousand dol- 
lars. (See clause first of said contract, Record, page 234). The Record 
(page 216) shows that the leading counsel for complainant in the pres- 
ent litigation was the counsel for Mrs. Smith in that litigation against 
Ralston which was settled by the payment of one thousand dollars 
cash and a contract by Ralston to pay nine thousand dollars, secured 
by mortyage executed by Ralston. Ralston then lived in New York. 
Mrs. Smith and her adult children and Dr. Bozeman, the other parties 
to the litigation, all lived in New York. Whatever his mental condi- 
tion was at that time, they certainly all knew it. If he was then the 


imbecile it is now sought to prove he was, he ought certainly to have . 


been represented in all that important transaction by guardian. 
There can be no doubt that all the parties and counsel connected with 
that transaction regarded him as sane and capable of making a valid 
contract. 

2d. In the same agreement Ralston, in clause third (see page 235) 
agrees to deed to Mrs. Smith, with certain limitations and conditions, 
two brick stores in the City of Macon, as a consideration for the sur- 
render by Mrs. Smith and her children of a remainder interest in the 
Ralston Mansion house, in Macon, (see bottom page 235;) and deeds 
were executed by Ralston in accordance with such agreement. 

3d. Although the deed is not set out in the record, the fact is inci- 
dentally disclosed in the testimony that, subsequent to the date of the 
last deed to Turpin, the Ralston Mansion house, in Macon, was sold 
and deeded by Ralston to J. M. Johnston for twenty thousand dol- 
lars. (See Record, page 232). 

4th. On the 30th day of January, 1882, Ralston deeded to his 
wife, the complainant, two brick stores, in consideration of ten thou- 


sand dollars and the surrender of her contingent interest in the Ralston — 


Mansion house. 
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John H. Dobbs, now of New York, but formerly of Macon, who 
had known Ralston for twenty years, and who saw him focal in 
both places, was called in to act as an attesting witness to this deed. 
He testifies (Record, page 125,) that “At the time he signed that deed 
he was all right, so far as I know. He was able to attend to busines.” 

5th. On the 2ist day of October, 1881, Ralston made his last 
will, in favor of the complainant. Of this will and the pretended 
attempt at probate, more will be said hereafter. 

6th. On the 27th day of November, 1882, at 3 Pp. M., (see Record, 
page 101), Ralston executed an agreement, with great formality, to 
consent to “a bill of separation” from complainant, if he violated his 
pledge to abstain from liquor for the period of twelve months. 

These important business transactions which these various parties, 
including the complainant, had with Ralston, in which large sums of 
money were paid out, and in which deeds and mortgages for valuable 
property were accepted from him by those who were in the best posi- 
tion to know and judge of his mental condition, demonstrate far 
more conclusively what was then their judgment as to his mental 
capacity, than could any testimony now given by them on the subject. 


In addition to the foregoing important instruments executed by 
Ralston subsequent to the date of the deeds to Turpin, his letters to 
Turpin and others were introduced in evidence, and are set out in the 
Record, page 274 to page 283. The majority of these letters were in 
the handwriting of the complainant, but with only one exception they. 
were signed by Ralston himself. The exception was a letter of con- 
dolence to Turpin on the occasion of the death of one of his children. 
These letters extend in dates from June 24th, 1880, to November 
11th, 1881. The letter of June 24th, 1880, addressed to J. M. Ogden, 
was written in full by Ralston. The Record is not explicit as to 
whether the body of the letter of May 6, 1881, was written by Ralston. 
There is no question, however, that he wrote the whole of the letter of 
June 24th, 1880. It is clear, concise and cordial, giving no evidence 
of weakness of any kind, but to the contrary. 

The originals of these deeds, &c., and of the letters, were exhibited 
in Court for the examination and scrutiny of the learned Judge who 
tried the cause. He says, (page 299 of the Record,) “ His signatures 
are clear and steady, and indicate none of that tremulous quiver which 
characterizes the handwriting of the inebriate who is suffering from 
the effects of a debauch.” In speaking of the agreement for “a bill of 
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separation,” executed by Ralston November 27th, 1882, Judge Speer, 
who made a personal examination of the original paper, says: ‘This 
paper is executed with great formality. Its interlineations are marked 
with the initials.of Ralston, and it is signed by him with an easy and 
graceful sweep of the pen which indicates no diminution of nervous 


control.” 


The foregoirg evidence would seem to be sufficient to establish the 
fact of Ralston’s mental capacity at the time ofthe making of the 
deeds. But the defendants go further and show the fact affirmatively 
by those who knew him at the time, and who had known him and 
all his mental peculiarities from the time of his childhood. 


Mr. Alexander Proudfit, of Macon, who had known Ralston since : 


1869, testifies that at the time of making the deeds of August 28th, 
1880, Ralston “ was perfectly sober,” (see page 128,) and that “he was 
perfectly rational.” He narrates in detail the circumstances attending 
the signing, the asking for the deed when he arrived, his reading it 
before signing it, and his conversation with the witness subsequently 
on the same day in which he gave freely his reasons for executing the 
deed. The testimony of this single witness if there were none other 
would be sufficient to overthrow every presumption raised by the evi- 
dence of the witnesses from Connecticut and New York, for their testi- 
mony is only pertinent as raising the presumption that one of the 
habit and condition testified to by them must have been irrational in 
the intervals of time when they were not present. 


George B. Turpin testifies (page 209) that at the time the deeds 
were signed, in 1880, Ralston was sober and “ perfectly rational. He 
understood and knew exactly what he was doing and intended to do 
what he did.” 


J. Monroe Ogden, who also had known Ralston all of his life, and 
was with him in Stamford the day before the deed of August 26th, 
1880, was signed, and also with him in New York on the day the deed 
of August 28th, was signed, (although not present at the immediate 
moment of signing,) testifies (page 217) that on both occasions Ralston 
“‘ was perfectly sober and rational.” This testimony of these three wit- 
nesses who were present when the deeds were executed in 1880, was not 
attempted to be controverted in any way; and the record discloses 
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the remarkable fact that although these three witnesses were exam- 
ined orally and cross-examined at length in person by the learned 
counsel for the complainant, not a single question was asked them on 
cross-examination, as to their testimony that Ralston was “ perfectly 
sober and perfectly rational at the time of the execution of the deeds.” 


The only other witness who was present when the deeds of 1880 
were executed who testifies in the case is the complainant, and she 
does not anywhere say that at the time of signing the deeds of 1880 
Ralston was either drinking or irrational. Nor does she testify that 
he was either drinking or irrational at the particular time of the 
execution of the deed of April 19th, 1881. She would certainly not 
have omitted to do so with the utmost definiteness if such had been 
the fact. One of the attesting witnesses to this deed was Horace E. 
Jones, who was examined as a witness for the complainant in this cause. 
(Record, page 225.) He does not testify that Ralston was either drink- 
ing or irrational at the time of the execution of the deed. (Record, 
page 115.) He knew that the litigation in which he was called to 
testify as a witness, was for the purpose of cancelling that very deed 
he had witnessed, on the ground that Ralston was then mentally 
incapable of making a deed by reason of excessive drink. He had 
known Ralston intimately for seven or eight years and could tell 
whether he was drunk or sober. If he had been drunk or irrational 
at the time of the execution of that deed in April 1881, the witness 
Jones would certainly have so stated in his testimony. Furthermore 
it cannot be doubted that complainant’s counsel, in preparing the 
written interrogatories for him, would not have omitted the question 
as to this vital and controlling point, if it had not been known by 
them that they could not prove by that witness that at the time of 
the execution of the deed of 1881 Ralston was either drunk or irra- 


tional, 


On the general question of Ralston’s mental capacity at that time 
and subsequently, in addjtion to the three witnesses already cited, the 
following were introduced by the defendants. 


Wm. H. Ross of Macon, met Ralston, in New York, in August 
1880, and says he was at that time perfectly sober and perfectly 
rational (page 135 and 136). He testified that Ralston was a man 
who drank to excess, but who had sober intervals. 


E 
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John E. Jones, Bank and Railroad President, who knew Ralston, 
both before and after 1880, in Macon and in New York, testified page 
148, that he had business capacity when sober. ‘“ He was a smart 
fellow.” That “ when he was sober he certainly knew what he was 
doing. He was a man of good sense.” 


Alex. Block, of Macon testifies, page 167, that he was with Rals- 


ton for ten days in the Catskill Mountain in 1881, that he was with 
him every day in the same house and that “his condition was as 
straight as any man I know of,” and that he was perfectly rational 
and in possession of his mental faculties. 


Henry Horne, who was one of the attesting witnesses of the will of 
December, 1879, testifies (see Record, page 201, et seq) that Ralston 
was “at himself and knew what he was doing when the will was exe- 
cuted” and he details what Ralston then and there did and said 
which shows this to be true. 


Horace E. Jones who was also an attesting witness to this will, and 
who was examined by written interrogatories on the part of the com_ 
plainant not only fails to testify to any mental incapacity or drunken- 
ness of Ralston at the time of the execution of the will, but is not 
even asked a question on the subject by the complainant’s counsel. — 


Solomon Waxelbaum, of Macon, who knew Ralston from boyhood, 
and who saw him frequently after he moved to New York, testifies 
(page 199) to a particular conversation which he had with him in 
New York, near Union Square in 1882 which lasted from five to ten 
minutes. He says he “seemed to be in good mind, and talked as 
sensibly as any other man would.” 


™ J. H. Dobbs, who formerly lived in Macon, and who knew Ralston, 
both in Macon and in New York, was one of the attesting witnesses 
of the deed made by Ralston to the complainant January 30th, 1882. 
He testified that when Ralston executed the deed “ He was all right, 
so far as I know. He was able to attend to business.” 


In addition to the foregoing witaesses who testified as to his mental 
capacity at the particular time in questiona number of other witnesses 
residing in Macon were examined, who testified generally as to his 
mental capacity, &c. 


‘lien wi... se) 
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W. D. Palmer, a witness introduced by the complainant, who knew 
Ralston both in Macon and in New York, both before and after the 
making of the Turpin deeds, testified, page 189, in answer to the ques- 
tion as to Ralston’s capacity to manage business, that he was only 
incapacitated while he was on a drunken spree. 


The complainant, on page 96, testifies as follows: ‘“ He (Ralston) 
bought mea turn-out for nearly $4,000.00, and sold it for $42.00, I 
think.” This is doubtless narrated as an evidence of his imbecility. 
Relative to this testimony we remark, that the witness does not state 
it as a fact within her knowledge, but says “J think.” Such an 
expression may be recognized as equivalent to the expression of an 
opinion by a witness, but never as the assertion of a fact. It is, there- 
fore, not reliable as testimony. Again, if there was anything of it, 
there is certainly something connected with it not disclosed by the 
evidence. Such a transaction could only have been made by an abso- 
lute lunatic or imbecile, or by some one intoxicated at the time beyond 
the point of a glimmering of reason or memory. A man who, when 
not intoxicated, could be capable of.such a transaction could not pos- 
sibly be recognized by any sane man as competent to enter into the 
large and important contracts which were entered into by Ralston 
subsequent to April, 1881, and which are set out on pages 30 and 


31 of this brief. 


We respectfully submit that an examination of the foregoing testi- 
mony on both sides establishes two propositions. 

Ist. That the evidence on the part of the complainant fails to show 
that Ralston, when sober was incapacitated mentally to make a valid 
deed conveying his property. 

2d. That he was sober and rational at the several times of the 
execution of the deeds to Turpin, August 26th, 1880, August 28th, 
1880, and April 19th, 1881. | 

3d. That the evidence on the part of the defendants establishes 
affirmatively that when sober, Ralston was full capacitated mentally 
to make a valid deed disposing of his property. 


There is no special principle of law involved in this branch of the 
case except the question of the degree of mental capacity necessary 
to qualify one to make a valid deed. See Bigelow on Fraud, page 
281; 30 Wis., 78, 6 Casey, 89; 6 Wright, 114; 1 Cowen, 207; 26 
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Wendell, 255; 25 New York, 970; 9 Grett, 530; 12 Pick, 212; 2d 
Ire. Eq., 456. 


On the foregoing review of the testimony and the citation of autho- 
ities in connection therewith, we submit that the learned Judge was 
correct in the following judgment protiounced by him, which is found 
on page 306 of the Record : 


* Not only does the complainant fail to show such weakness of 
mind on the part of Ralston as will invalidate the deeds, but the evi- 
dence demonstrates that at the time they were made he was abund- 
antly capable to dispose of his property as he might think proper.” 


RELATIONS BETWEEN RALSTON AND COMPLAINANT. Ot 


The Nature of the Personal Relas- 
tions Between Ralston and the 
Complainant. eee 


Assuming that it has been shown by the foregoing examination of 
the evidence that Ralston did have the necessary mental capacity to 
make a valid deed at the time of the execution of the deeds to Tur- 
pin, trustee, the next inquiry is, whether the execution of the deeds 
was his own free and voluntary act, or whether it was the result of 
undue influence on the part of Turpin. We will endeavor to show 
by the testimony that it was his own voluntary act—that under all 
circumstances it was a perfectly natural thing for him to do, and was 
the consummation of his well-defined intention of more than ten 
years previous. 

In the discussion of the question of undue influence, the nature of 
the personal relations which existed between Ralston and the com- 
plainant, both before and after marriage, is a pertinent and important 
consideration in the examination, for the purpose of elucidating the 
inquiry whether, under the particular circumstances of the case, the 
gift by Ralston to Turpin’s children of half his estate was a natural 
thing todo. If it was an unnatural thing for him to do, something 
which he would not presumably do of his own free will, then there 
might arise a presumption that the act done was the result of the 
influence of another. If there was nothing unnatural in the act, 
then there would arise no such presumption. 

To illustrate by the particular matter before the Court: if the com- 
plainant had brought to Ralston at the marriage altar the purity of 
innocent and unsullied maidenhood, and had during her married life 
continuously ministered to his happiness with the tenderness and love 
of a devoted and self-sacrificing wife, it would have been unnatural, 
under any ordinary circumstances, for the husband of such a wife to 
give the half of his estate to strangers in blood. Such an act unex- 
plained would raise a presumption of strong influence exerted by 


another, which could only be rebutted by strong and clear proof to the 


contrary. 
If, however, there was nothing in their relations, either before or 


after marriage, which entitled her to the love, or even the esteem or 
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respect of her husband, then such a presumption would not arise; and 
if from any cause (such, for instance, as the personal relations of 
the donor and the donee,) there were any such presumption, it would 
be the more easily rebutted by explanatory evidence. If she was a 
bad woman, she is none the less entitled to every right of person and 
property under the law that the best person in the land would be, 
and the evidence that she was such a woman would not be admissible 
or pertinent to deny her on this account the full protection of the 
law. But the question whether she was such a woman, with the con- 
sequent influence of that fact upon her relations with Ralston both 
before and after their marriage, is a most pertinent one for the pur- 
pose above indicated. 

The evidence shows beyond controversy that when Ralston was 
a young man, but.a few years past his majority, he first met the com- 
plainant at a time when she was a common prostitute—a bidder for 
promiscuous commerce in, and an inmate of, a public bawdy-house. 
What her exact age was the Record does not disclose, for in the 
answers to the written interrogatories propounded to her (page 94), 
her age is left blank. That she was considerably older than Ralston 
may be legitimately concluded from what she says in her letter to 
Turpin (page 287). It was dated October 10th, 1882, when Ralston 
was thirty-three years old. In it, as a reason why she must protect 
her pecuniary interest, she says: “I am not young.” 

In the personal intercourse in the brothel which ensued he became 
possessed with a strange infatuation for her, which dominated all of 
his subsequent life. She became ostensibly his mistress, but during 
all the time she remained in Macon she continued still to be the 
inmate of the various houses of public prostitution in the city. There 
she received the visits of Ralston and engaged with him in drunken 
debauches, which were frequently marked by violent quarrels and 
fights between them. (See testimony of Lieutenant Wylie, of the 
police, (page 162), where he says, “They were very often fighting,” 
and gives particular instances. In response to the questson as to her 
drinking, he says: “It was a common thing for her to get drunk at 
every ball they had down there.” At the same time that she was pre-— 
tending to be the mistress of Ralston, wasting his substance in riotous 
profligacy and disgracing him in the eyes of all decent people, she was 
in reality a public prostitute, living first in one public bawdy-house and 
then in another, and having illicit intercourse with other men. (See 
testimony of Herbert Brown, Record, pages 153 and 4; Henry Horne, 
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page 202). She dominated him, and he was strangely given over to 
a bondage which was at once miserable and hopeless. For years they 
lived thus in Macon. But she brought him no personal happiness 
as a compensation for his fall. No single witness testifies to a single 
word or act of kindness or tenderness on her part, either before or 
after marriage. The defendants, both in their pleadings and evidence, 
put distinctly in issue the question of their personal relations. They 
proved that he and she lived together as miserable brothel brawlers, 
and that they were habitually fighting together in their drunken 
orgies. Before the accusation and the proof the complainant is dumb, 
If it was true that the drunken fights between them were occasional 
and the exception to their general experience, if at other times their 
intercourse was harmonious and affectionate, there were necessarily 
scores of men in Macon, who were entirely familiar with their daily 
lives, by whom it could have been proven. But not one witness was 
produced to that effect ; and it must be accepted as a proven fact, that 
during the years of their intimacy preceding their marriage, their 
personal relations were of the unhappy character stated by the wit- 
nesses for the defendant. - , 

As to her character and occupation, the Court is not left to the 
representation of others. In answer to the cross-interrogatories pro- 
pounded to her whether she had not been the inmate of the several 
houses of illfame in Macon before her marriage, and whether Ralston 
had been in the habit of visiting in those houses, she replies, “I 
decline to answer upon the ground that the answer would tend to 
bring infamy and public contempt upon myself.” But while thus 
careful of her reputation, she, in her testimony, voluntarily and unneces- 
sarily places upon the record the statement, that while she was a public 
harlot, she had by her presence therein, desecrated the dwelling house 
of Ralston’s mother. ‘That she may parade and gloat over that fact, 
she is willing to invite “the infamy and public contempt’ for fear of 
which she refuses to reply to the interrogatories as to her residence in 
bawdy houses. 

The only exception she makes to her express and tacit admission 
of the constant quarrels and fights and the unpleasant relations be- 
tween them both before and after their marriage, is found in the fol- 
lowing statement in her testimony on page 66 of the Record: “ After — 
our marriage we always lived unpleasantly when he was under the 
influence of liquor, but when sober we got on well ‘together.” As in 
her testimony she exhausts all her command of language to show that 
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after their marriage he was, with few unimportant exceptions, drink- 
ing excessively all the time, it is not necessary to add anything to 
the picture which she herself presents of the misery and unhappiness 
which continuously characterized their intercourse. She herself draws 
and presents the melancholy picture. She says that at times she 
“ tied him down” (See Record, page 66) and this she did, when as she 
testified on the same page, “he was physically helpless and weak; a 
child could knock him down.” Again she says on the same page, 
that to control him she would “ hide his clothes and keep him in his 
night-gown.” How constantly she was in the habit of thus outrag- 
ing him may be surmised from the fact that more than one of her 
witnesses, testifying as to different times and in different localities, 
make mention of the fact of Ralston’s going about the house in his 
night-gown as an evidence of his imbecility and insanity. She speaks 
twice in her testimony of his habit of.striking her and running, and 
each time she is particular to say that he struck her from behind, and 
not from the front. Turpin (Record, page 211) says: “Jimmy took 
me in a room and was talking to me, and his wife came in the room 
where we were. She had a lot of hair in her hand and told me 
Jimmy had pulled her hair out. Jimmy’s face wasa little bruised. I 
asked him what it was. Ida said Jimmy had pulled the hair out she 
showed me. Jimmy said she was a damned liar, she had combed it 
out. He said that in her hearing. I told him I did not want to 
hear any more such talk as that. He told her to go out of there. He 
said Ida made the bruise on his face.” The complainant with the 
full opportunity to contradict this statement, does not do so. 

With such outlines it requires no effort of the imagination to fill 
in the disgusting and revolting details of the picture of their personal 
relations from the date when he first met her as a public harlot ina 
bawdy house, to the time when he died and left her behind, the-sole 
representative of a once honored name. In this picture there is the 
presentation of no feature which would naturally inspire him with 
the grateful desire to make her the object of his bounty, nothing 
which, when that bounty is conferred in part upon another, will 
authorize even the suggestion that the act was violative of the prompt- 
ings and desires of his heart, and that the explanation must be found 
in the fact of an extraneous and potent influence, which mastered and 
controlled his will to the violation of both, his duty and his inclina- 
tion. She had not left father and mother and home, and in the trust 
of innocent girlhood, confided to his care all her future, for better or 
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for worse. If such had been the case even if their mutual hope of 
matrimonial happiness had been disappointed, the sacrifice she would 
have thus made for him would have nevertheless, required that her 
welfare should be still to him the subject of his consideration 
and solicitude. Nay more, if, after their association began, how- 
ever unholy it may have been in its origin, she had been kind, tender 
and gentle, ministering to him in sickness and in health with womanly 
devotion and affection, it could be urged with great power of argu- 
ment that the natural impulse of his grateful affection would: have 
rebelled against his diverting from her enjoyment after his death, any 
considerable portion of his property. 

But none of these powerful and controlling incentives to the 
love and gratitude of a man are found in the history of their union 
and intercourse. When she first met him the innocence and purity 
of girlhood had long since been sacrificed by her, and in the public 
marts of lust, she was shamelessly selling her person to every one who 
chose to buy. When she found him he was to some extent a fast and 
dissipated young man; but he had travelled only a short distance on 
the downward road, and he still had the association and the love of a 
wide circle of relatives and friends. Then when good influences: 
would have saved him, her fatal and all powerful spell was flung 
upon him, and from the day when she first claimed him as her 
captive, she never relented in her purpose. She tells in her 
testimony (Record, page 99) that it had been arranged for him to 
marry her, as far back as 1876, and it had been delayed. The 
efforts of those who loved him, fur the four succeeding years, held 
him back from the pit she had digged for him. At last, lured 
a thousand miles away from their influence, in secret she accom- 
plished the purpose of eight years. Had she cared truly for him, 
had not his money been her object, she would not have been the pro- 
motor of a marriage to consummate which she knew would be to work 
his utter ruin—to sunder the last remaining ties which bound him 
to family and friends, and to forever render him an outcast from all 
decent association. Had her motive not been entirely sordid, after 
a marriage contracted by him at such a fearful cost, she would have 
endeavored by her tenderness and devotion to have in some measure 
compensated him for the sacrifice he had made. The evidence shows 
that this she did not do, but that the quarrels and violence and 
debaucheries in which she was a chief actor with him in the brothel, 


marked and embittered the whole course of their married life. 
F 
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The learned counsel in his argument in the Court below dwelt on 
the unnaturalness of Ralston’s conveying a large portion of his pro- 
perty to Turpin’s children, instead of waiting to ascertain the effect 
upon his new made spouse of the novel relation of husband. It is 
certainly a sufficient reply that there was no ground to hope that 
the childless mistress of many years, would in old age become the 
fruitful wife. On this point we cite the Court to the following com- 
ment on the same made by Judge Speer in his opinion. (Page 305.) 

“ With regard to the other suggestion, there seems to have been 
little novelty or change in the relations between the complainant and 
Ralston, consequent upon the form of marriage had in January 1880. 
It is very evident that this form, for several years past, had been 
regarded by both parties as superfluous. Ralston knew that no 
children, would follow this unholy union ; nor is it unnatural that he 
should decline to bestow all of his property upon a wife whose 
character had degraded him and destroyed every hope of reformation, 
and destroyed every anticipation that he could regain that position in 
life to which by birth and fortune he was entitled. He provided 
amply for her comfort; but in the opinion of the Court, it would have 
been far more unnatural and shocking to the moral sense had he for- 
gotten the friend of his childhood, his guardian, and his trusted friend 
and the children of that friend, to whose affectional memory he had 
committed his tomb, and for whom he had promised his mother to 
provide, in order to bestow his magnificent patrimony upon a woman 
whom he had made his wife, but whom he had found a harlot in a 
brothel.” 

With such as the indisputable history of their association, both 
before and after marriage, we respectfully submit that if he had made 
no provision whatever for her out of his property, his failure to do 
so would not have legitimately raised any presumption of a violation 
of natural duty or impulse, due to the dominating influence of another. 
Much less is there any ground for-such presumption wher~ only a 
portion of his property is given to others, and when, as we shall 
endeavor hereafter to show, to thus give it, had been the unvarying 
purpose of his life for more than half a score of years. 


RALSTON’S PuRPOSE TO DONATE. 


Ralston’s purpose to give a portion of his 
Property to Turpin’s family. 


The defendants do not rest this case on the mere assertion that 
Ralston was capable of disposing of his property, and that it was per- 
fectly natural for him to dispose of it in the manner he did. Nordo 
they stop at the assertion that the conveyance of the property to 
Turpin’s family was the free and voluntary act of said Ralston, but 
they go further and say that the purpose so to do had been delibe- 
rately and voluntarily formed at least eleven years before the execu-_ 
tion of the first deed to Turpin, and that no act done or word spoken by 
him in that long period of time ever indicated the slightest deviation 
from his fixed determination in that regard. Not a scintilla of proof 
of the slighest desire or intention of any change of such purpose was 
shown by the evidence on either side. The defendants distinctly put 
in issue, both in the pleadings and the evidence, that such had been 
his long cherished purpose, and proved a most remarkable and unques- 
tionable series of acts done, and avowals made, by him, indicative of 
his fixed resolution to this effect. The complainant is silent before 
the allegation and the proof. Neither she, nor any witness for her, 
testifies to anything said or done by him to the contrary. | 
Turpin had been the trusted friend of Ralston’s father. When his 
mother became a widow Turpin was ever faithful to her interests. 
When she married a second time, Ralston, then nineteen years of age, 
voluntarily selected Turpin as his guardian. When Ralston became 
of age Turpin settled with him in full his accounts as guardian and 
turned over to him all that was due him. His accounts are all set 
out in the record, and are before the Court unchallenged by a single 
criticism of aceidental mistake or intentional wrong. Both members of 
the fantily recognized that they owed much tothe fidelity and friendship 
of Turpin. When Ralston’s mother (then Mrs. Bozeman) made her 
she will, felt it proper to voluntarily say to Turpin that the reason 
she did not leave him any property in her will was because “ Jimmy ” 
would do soin his. (See Record, page 206.) As early as the winter 
of 1868, when he was twenty years of age, he had formed and 
announced his determination to give all or a large part of his pro- 
perty to Turpin. 
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H. R. Brown, who roomed with him that winter, testifies’ (Record, 
pages 153, 154 and 155) that he heard him say so half a dozen times 
that winter; and that he continued to hear him speak of it as late’ as 
1872, mentioning a particular time at that date when he did so to him 
in New York. Again he heard him speak of it when the mort- 
gage was made on the Cherry street stores, which was years after- 
ward. 


A. J. Orr testifies (Record, page 143) that when Ralston became 
of age and bis property was turned over to him by Turpin, Ralston 
said to him (Orr,) that he intended to give Turpin his property at his 
death, and that he heard him say so more than once. 


W. A. Wylie testified (Record, page 162) to having heard Ralston 
say that what property he had at his death he was going to give to 
Turpin. 

Jas. W. Hines testified (Record, page 163) that Ralston said to him 
“If George Turpin should outlive me and I die first I intend to 
remember his family.” 


Alex. Block testified (Record, page 168,) “I have often heard him 
(Ralston) say that if he should die before Mr. Turpin he intended to 
leave everything to him. That was before he married. He told me 
. that often.” 


Thomas L. Massenburg testified (Record, page 193,) that he had 
heard Ralston say several times that George Turpin’s children were 
to inherit his property, “excepting Horne, his son-in-law, whom 
Ralston disliked.” 

Henry Horne testified (Record, page 202,) that Ralston stated to 
him once or twice that he intended to leave his property, or a portion 
of it, to Turpin’s children. He testified that he heard Ralston’s 
intention mentioned by other persons and even by parties on the 


treets. 
& 


All of these witnesses give substantially the same statement of the 
reasons assigned by Ralston why he intended to give this property to 
Turpin and his family. They were that Turpin had been the best 
friend he had ever had ; that he had been a father to him; had managed 
his business for him well, &c., &c. The frequency of these avowals of 
his intention and their uniformity through so many years, show that 
this fixed intention was the creature of his own will, and that it was 


not due to the influence of any other. And more particularly. it: 
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should be noted that there is no evidence of any word spoken or act 
done by Turpin to influence this intention on the part of Ralston. 

The perfect corroboration of this mass of oral testimony has been 
left by Ralston in several instruments in writing, executed by him at 
various times in the most solemn form. 

On the 11th day of May, 1874, the year after his mother’s death, 
Ralston formally made and published his will. The one half of his 
property he bequeathed to Turpin in trust for Mrs. Laura R. Smith 
and her children. The other half he bequeathed to Turpin in trust 
for himself and hischildren, In that will occurs the following: “ And 
I request that my friend George B. Turpin and his children after him 
will see to it that my monument and grave shall always during their 
lives be suitably kept and cared for.” 

On the 15th day of December, 1879, five years and a half after’ 
the date of the former will, Ralston made another will in New York, 
by which he gave to George B. Turpin, as trustee for his children, 
(excluding one) the particular property mentioned in the will. This 
property thus specified is proven by Henry Horne (page 202) and by 
Alex Block (page 200) to be worth about one half as much as the whole 
of Ralston’s property, excluding the mansion house which was worth 
$20,000 dollars additional. So that the purpose of the will of 1874 
to give to Turpin’s family one half of his estate is substantially main- 
tained in the will of 1879. 

In the deed of August 26th, 1880, (page 218) and in the deed of 
August 28th, 1880, and in the deed of April 19th, 1881, the same 
property is conveyed to Turpin, trustee, which had been bequeathed 
to him as trustee for his children in the will of 1879. 

Confining the enquiry for the present to Ralston’s repeated avowals 
of intention and to the execution of the two wills of 1874 and 1879, 
all the testimony points to the well defined purpose therein expressed, 
as one which bad originated with himself, and which was so firmly 
fixed that no change of circumstances or lapse of time could in any 
manner change it. If he ever consulted with anyone on the subject, 
it was with his mother, from whom Turpin first learned of his inten- 
tion. What he said to others about the matter was always a straight 
out, unqualified avowal of intention. There was never any expression 
of any hesitancy by him either as to the propriety or certainty of his 
intention. There is not only no evidence that the frequent and long 
continued avowals of this intention, were in any manner due to influ- 
ence or suggestion of Turpin or of any one else, but there is no attempt 
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to produce such evidence. It must therefore be accepted as an uncon- 
troverted fact that these oft repeated avowals were voluntarily made 
and were the expression of his own free will. 

As to the will made by Ralston in 1874, there is likewise an utter 
absence of the least evidence showing or tending to show that there 
was any influence or suggestion by Turpin or any one else to induce 
him to make it. Relative to this, Turpin testifies (page 206) “I did 
not know that James A. Ralston was going to make the will of 1874, 
which has been testified about. I did not suggest to Mr. Ralston, or 
ask him, or intimate to him to make that will, or any other for the 
benefit of myself or children. The will was freely and voluntarily 
made without any suggestion on my part.” 

The evidence of the absence of any agency on the part of Turpin, 
in influencing or procuring the will of 1879, is still stronger than that 
relative to the will of 1874. In addition tothe want of any testimony of 
any such act on thé part of Turpin, and besides his denial in his testi- 
mony, there was the utter want of any inducement to Turpin, to wish 
to have that will made. The will of 1874 was still in existence and 
gave to him as trustee for himself and children, the one half of all of 
Ralston’s property of every description. The deed of 1879, specified © 
property as bequeathed to Turpin, trustee, which was about twenty 
thousand dollars less than half the property then owned by Ralston, 
if the Mansion house were included in the estimate, and about half 
the property if the Mansion house were not included in the estimate, 
The will of 1874, bequeathed one half of Ralston’s property to Turpin 
as trustee for himself and all of his children; whereas the will of 
1879, excluded from its benefits Turpin’s oldest daughter, for whom 
he testifies (page 207) he had the same degree of affection as he had 
for-his other children. This will was executed in New York, when 
Turpin was a thousand miles away. The directions to have it draf- 
ted and what it should contain were given by Ralston in person, and 
in the presence of the complainant who was then living with him as 
his mistress. (See testimony of J. M. Ogden, Record, page 216). 
The will was drafted in exact accordance with his directions, and was 
duly executed under circumstances which establish beyond contro- 
versy that it was the expression of his own careful and deliberate free 
will. He invited the witnesses the day before to attest his execution 
of the will. He directed certain changes in the will, and attached his 
initials to the changes, (page 204). Mr. Horne’s presence to act as a 
witness doubtless suggested the question which was asked of Ralston, 
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/ by his attorney, whether he knew that a party who had an interest in 
the will could not be a witness, and to which Ralston replied that he 
knew it. He did not disclose the fact that Horne had no interest in the 
will, but his answer shows he himself fully appreciated the fact. Horne 
did not have anything said to him about Ralston before leaving Macon 
for New York, by either Turpin, or by Ogden (to whom the direc- 
tions for the will had been given by Ralston) or by Proudfit (who 
drew the will). He had been in New York two weeks before he met 
Ralston. (Page 204). He had no knowledge of the character of the 
paper he was to witness until he reached the place where he was invi- 
ted to attest its execution. (Page 202). He had no information of the 
contents of the will when he signed it as a witness (page 204). Horace 
E. Jones, one of the other attesting witnesses of this will, was examined 
as a witness for the complainant in this case. The pleadings in the 
case put in issue the free and voluntary execution of this will as an 
evidence of Ralston’s voluntary purpose to give this identical pro- 
perty to Turpin’g children; and yet the witness Jones, who knew 
Ralston intimately, and at whose place of business the wiil was exe- 
cuted, was not even asked a question by complainant as to whether 
the will was freely and voluntarily executed by Ralston. 

The answer of the defendants set up as a prominent and controll- 
ing fact this long continued purpose on the part of Ralston. The 
complainant does not charge either in the original bill, or in the 
amendments thereto, filed subsequently to the date of the answer, that 
these avowals of his intention or the execution of either of the wills 
were in any manner due to the influence or suggestion of Turpin, or 
of any one else. 

Upon the proof submitted by the defendants, and in the absence of 
either allegation or proof to the contrary on the part of the com- 
plainant, we may safely rest the conclusion that these avowals of inten- 
tion, and the execution of these two wills, covering a period of ten 
years, clearly and indisputably establish the fact of the free and volun- 
tary purpose of Ralston during all those years to give to Turpin’s 
all, or a large portion, of his property after his death. 
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The Nature of the Personal Relations between 
Turpin and Ralston. 


It is important, in examining into the question of undue influence 
to ascertain definitely what, under the testimony, were the personal 
reiations between Turpin and Ralston. We ask the present consid- 
eration of the Court of the testimony on this subject, leaving for sub- 
sequent examination the question of the particular influence alleged 
to have been exerted by Turpin to procure the execution of the deed 
sought to be cancelled. The allegations in the bill as to these per- 
sonal relations are substantially as follows : 

Ist. That Ralston selected Turpin as his guardian in 1867, when 
he was seventeen years of age. (Note that at this time Ralston was 
nineteen years of age, as-is shown by the testimony.) 

2d. That in 1870, Ralston’s mother (then Mrs. Bozeman) made her 
will, naming therein Turpin as one of the executors; that she died 
in 1873, and Turpin qualified as sole executor of the will. 

3d. That Turpin had influence over Ralston, from the fact that he 
had been his guardian, and the executor of his mother’s will, and 
from the fact that he had been his business agent and confidential 
friend after he reached his majority ; and that both before and after he 
reached his majority, he had been on intimately friendly terms with 
him ; on account of all of which it is alleged that Ralston had unboun- 
ded confidence in Turpin. 

The proof offered by the defendant established beyond question the 
fact that Turpin bad not only been the faithful and unswerving friend 
of Ralston from his boyhood up, but had also been equally the faith- 
ful friend of Ralston’s father, and also of his mother. 

When Ralston’s mother married Dr. Bozeman in 1869, Ralston 
voluntarily, (without any suggestion on the part of Turpin, or any 
other person, so far as the Record shows), selected Turpin in writing 
as his guardian, the law of the State of Georgia, giving himthe right, 
at his age, to select his own guardian. The testimony shows that 
Turpin was faithful to his trust; that he not only kept correct 
accounts as guardian, but that he proved himself in every particular 
to be the true friend of Ralston, endeavoring in every way possible to 
protect his interests, and to do everything for him personally which 
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he could have done had he been of his own blood. Their personal 
relations were those of a young man with one who had been for years 
the friend of himself and of his father; and Turpin is shown by the 
evidence to have had the deepest personal interest in his prosperity 
and safety. Ralston himself is shown repeatedly to have said that 
Turpin was the best friend he ever had, and that he had beena father 
to him, that he had preserved his property for him and that, if it had 
not been for him, he would not have anything. See Record, pages 
129, 136, 156, 164, 168, 174. The witnesses show that Ralston’s 
appreciation, and opinion of Turpin’s friendship and services were 
well founded. See testimony of the following witnesses: Wm. H. 
Ross, (Record, page 141), Jno. E. Jones, (Record, page 147), O. F. 
Adams, (Record, page 151) H. R. Brown, (Record, page 155). It was 
shown by these witnesses that Turpin had earnestly striven to protect 
Ralston’s property, and that it was through Turpin’s efforts that any- 
thing remained to him—that Turpin had continuously endeavored by 
counsel, advice and remonstrance to turn him from extravagant waste 
of property and from personal dissolute habits—that not only did he 
endeavor to influence Ralston personally, but that he induced gamb- 
lers to refuse to permit Ralston to play at their tables. Ralston 
believed, that Turpin had been for thirty years faithful to the friend- 
ship and to the interests of himself and -his family. That this belief 
was justified is proven by the witnesses, and with all of his acts dur- 
ing all these years, in this regard, in issue, the most astute and vigi- 
lant counsel representing the complainant have been unable to show 
one act on his part by which he had sought to improperly benefit 
himself at the expense of the Ralstons, either father, mother or son. 
On the contrary it was shown (and if it had been untrue the proof 
could have been readily obtained) that as executor of Ralston’s - 
mother’s will, he voluntarialy omitted and refused to collect three 
thousand dollars from Ralston, which had been awarded to him by 
the probate Court as his proper compensation. 

In that community, where there had been this long period of inter- 
course and of service, and where his acts were necessarily known and 
read of all men, not one witness could be found who could suggest a 
single instance in which any act of his towards the Ralstons, or in 
relation to their Jarge property interests which had been in his charge, 
could be made the subject of censure or cause of criticism. He had 
practically administered on the estate of Jas. A. Ralston, Sr., valued 
at: between two and three hundred thousand dollars; he had subse- 
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quently, as the guardian of Jas. A. Ralston, Jr., had the charge and 
management of his property, valued at over one hundred thousand 
dollars; and still later, he had been the sole executor of the will of 
Mrs. Bozeman (Ralston’s mother), disposing of property also worth 
over one hundred thousand dollars. Every act of his relative to the 
management of these three large estates is necessarily of record in 
the Probate and Guardians’ Court, in the City of Macon, open to the 
inspection of all; and yet, with every inducement so to do, and with 
every opportunity for examination, not a single instance was shown 
iu which he had, in any particular, been unfaithful to either of these 
important trusts. 

Such devotion and such fidelity to every relation he had borne 
them, proven beyond the possibility of successful contradiction, had 
produced on Ralston the natural and legitimate effect. He loved 
Turpin as if he were of his own blood. He esteemed him not only as - 
a friend, but as a father. He had confidence in him as a man of integ- 
rity and business capacity ——the same confidence with which every 
man of like qualities legitimately inspires those who have had the 
opportunity to prove them. This affection for Turpin, Ralston not 
only avowed to his friends and acquaintances, but in the several wills 
which he executed during a period of more than seven years he 
showed that it had suffered no diminution. 

In the will of 1874 Ralston gave to Turpin, as-trustee, one-half 
of his property; and in it, passing by all of his relatives, he said: 
“And I request that my friend, George B. Turpin, and his children 
after him, will see to it that my monument and grave shall always, 
during their lives, be suitably kept and cared for.”” (Record, page 
228). 

In the will of 1879 Ralston again gave to Turpin, as trustee, property 
amounting to about one-half of his estate; and in it there occurs the 
following: ‘I give and bequeath unto my grandmother, Mrs. Mary 
Ann Lamar, all of the family pictures of which I die seized and pos- 
sessed, for and during her natural life, and at her death, to my friend, 
George B. Turpin, of Macon, Ga., having enjoyed his friendship for 
a long course of years. I feel that they will be safe and kept intact 
in his hands.” (Record, page 230). 

In each of the foregoing wills, Turpin is named as executor. In 
the will executed in favor of the complainant, October 21st, 1881, he 
nominates and appoints as executors “his friends, George B. Turpin 
and Thomas L, Massenburg,” and provides that they shall not be 
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required to give any bond, and dispenses with the requirement that 
they shall make any inventory and returns of the property to the 
Court. 

It is important to note that this esteem and confidence were entirely 
voluntary on the part of Ralston. The complainant alleges in her 
bill that Turpin “‘ingratiated” himself in the favor of Ralston. Even 
this allegation is unaccompanied in the bill by any allegation that he 
thus ingratiated himself by any artful practice, or by any misrepre- 
sentation of any kind, or with the design thereby to secure Ralston’s 
confidence, or for the purpose of securing and maintaining the control 
of his property with the view of ultimately obtaining a portion of it. 
Even, however, if it be assumed that such is the intended meaning 
of the allegation in the bill, it is entirely unsupported by any evi- 
dence. All the witnesses in Macon testified to the conduct of Turpin 
during a long series of years, which richly merited such esteem and 
confidence, but not one testified to a single word spoken or act done 
by him which could be tortured into an attempt or wish to designedly 
ingratiate himself into the favor of Ralston for any purpose, and 
more particularly for the purpose of acquiring an undue influence 
over him. it | 

The only testimony which can be construed into evidence of such 


a design is that of the complainant herself, where, on page 97 of 


the transcript, she speaks of Turpin as representing to Ralston 
“that he, Turpin, had kept all his money for him, and would have 
to support him, anyhow. He wanted to make him believe that only 
for him, he would be without means — not have a dollar.” This tes- 
timony was given by her several months after the evidence had been 
taken of William H. Ross and numerous other witnesses, in which 
they testified that Ralston had said to them that Turpin had saved 
his property for him; and after John E. Jones had testified “that he 
(Ralston) wouldn’t have had a dollar, if it had not been for George 
Turpin.” It therefore became important to the complainant’s case 
to represent Turpin of being in the habit of talking to Ralston as she 
represents. But if this were true, there were certainly persons in 
Macon who knew it, also. ‘There were hundreds of people in Macon 
who for years had been in intimate and daily association with both 
Ralston and Turpin; and if there had been any such habit of Turpin 
towards Ralston, surely somebody would have known of it. And 
yet, not a single witness was produced to prove it. Not only so, but 
a number of Macon witnesses were examined before a Court Exam- 
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iner, with the learned counsel of the complainant present to ply eacn 
one with every question which could possibly aid their client’s cause. 
There were Alex. Proudfit, William H. Ross, John E. Jones, J. M. 
Ogden, Thomas L. Massenburg, Solomon Waxelbaum, A. J. Orr, 
Alex. Block, Henry Horne, and others introduced as witnesses by 
the defendant ; and W. D. Palmer, R. W, Cubbedge, Hayne Ellis, 
Mrs. Hayne Ellis, M. R. Freeman, and others introduced as witnesses 
for the complainant. These were all citizens of Macon, intimately 
acquainted with Ralston and with Turpin, and not one of them tes- 
tifies to any such habitual or isolated speech of this kind addressed 
by Turpin to Ralston, or to any other word or act on the part of 
Turpin which can be construed into an attempt or wish on the part 
of Turpin to ingratiate himself into the favor of Ralston with the 
view to aequire an undue infiuence over him, or for any other improper 
purpose. Moreover, none of these witnesses were asked, by the 
learned counsel for the complainant, any questions attempting to elicit 
such proof. Turpin, when on the witness stand, was asked as to 
whether the statement of Mrs. Ralston in her testimony was true, to 
the effect that he had told Ralston “that he (Turpin) had kept all 
his money for him, and would have to support him, anyhow; that 
he (Turpin) wanted to make Ralston believe that only for him, he 
would be without means,” &c. He replied (on page 212 of the tran- 
script) as follows: “I have cautioned Jimmie, and told him that 
unless he took care of his property, somebody would have to take 
eare of him; I may have said I would have to do it.” The Court 
will note the difference between the testimony, on this point, of the 
complainant and that of Turpin. The testimony of the complainant 
is designed to show that Turpin endeavored to impress continually 
npon Ralston the conviction that he was in a state of dependence 
upon him, (kurpin), and that he (Turpin) was all that stood between 
him and beggary, &c. That which is testified to by Turpin as having 
been said by him to Ralston, so far from being an attempt to produce 
on Ralston’s mind an impression of obligation to and dependency 
upon him, (Turpin), was in truth an appeal to him to so act as to 
maintain his independence, and a warning to him that if lhe (Ralston) 
did not himself take care of his property, he would become dependent. 

The evidence in the case demonstrates that the esteem and con- 
fidence entertained by Ralston for Turpin were voluntary on the 
part of Ralston, and were the legitimate and proper fruit which 
had been produced in the mind of Ralston by the acts of Turpin, 
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which showed him to be loyal to the interests, of himself and family, 
and also that he was a man of capacity and integrity. 

The complainant takes eagerly hold of the fact of this esteem and 
confidence as the basis of the argument to prove that the deeds are 
invalid. The defendants say that this esteem and confidence were 
such as every true man is justified in the wish to inspire, through his 
integrity and capacity, in the breast of others. At a later point in 
this argument we shall endeavor to show that such esteem and con- 
fidence so far from being a barrier to the bestowal of one’s bounty, 
gives to such bestowal the highest sanction of reason and judicial 
authority. At this stage of the argument the purpose is to show 
definitely, by a review of the testimony, what were the personal rela- 
tions between Turpin and Ralston, in order that the question of law 
relative thereto, may be the more readily discussed. 
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The Nature of the Business Relations Between 
Turpin and Ralston. 


With the same view as that expressed in the conclusion of the fore- 
going paragrapli, we will endeavor at this point to show definitely 
what under the testimony were the business relations of Turpin aud 
Ralston. 

It is sought to be established by the complainant that at the time 
of the execution of the several deeds to Turpin, trustee, Turpin occu- 
pied towards Ralston a confidential business relation—that this con- 
fidential business relation had continued uninterruptedly from the — 
date of Ralston’s majority to the date of the execution of the last deed 
when he was thirty-two years of age—and that having been the 
guardian of the person and the property of Ralston during his 
minority, the same relation of confidence and control continued during 
the eleven years succeeding the date of his majority. The record 
shows that Ralston’s estate consisted almost exclusively of real estate 
and the income from it, the same being business houses and the family 
mansion house in the City of Macon. On pages 269, 270 and 271 
of the transcript will be found the list of the property turned over by 
Turpin, guardian, to his ward Ralston, when he reached his majority 
in February 1869. Besides the real estate, the property consisted of 
about $4,500 in money, $5,000 in Macon City bonds, and about 
$15,000 in promissory notes. Most of the latter were rent notes not 
then due. Ralston continued to keep his personal effects at the office 
of Turpin & Ogden,’as a place of convenient and safe deposit, but there 
is no evidence that Turpin after that date had any control over his 
personal property or was his agent relative thereto. His firm was con- 
stituted by Ralston as his real estate agents, and as a part of such 
agency of course the undue rent notes were in the hands of the firm 
for collection. 

The witnesses testify generally that Turpin had the management 
of all of Ralston’s business. He had no business other than the 
management of his real estate, which consisted in renting out the 
property to suitable tenants and collecting the rent when due, attend- 
ing to necessary repairs and to the matters of taxes and insurance on 
the property. All these things were within the usual duty of’ a real 
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estate agent, relative to property in his charge as- such, and were 
attended to by Turpin as Ralston’s real estate agent. When Wm. H. 
Ross was being cross-examined on the stand by complainant’s coun- 
sel, the following testimony was elicited. (Page 143:) 

Question—He committed his whole business matters to Turpin’s 
management? 

Answer—They discussed things, and I think Turpin carried out 
Ralston’s ideas. I don’t know that he did in every case, but I think 
they consulted, and he deferred to Turpin’s opinion. I don’t know 
of anything they had to do except collect the rents. 

Question—Pay bills, and pay over the money to him ? 

Answer—Yes; he collected rents and kept his accounts, (Turpin 
did so.) There were a good many bills that he would have to 


endorse that Turpin paid. 
There was no business connected with the income from the estate. 


There were no investments to be made, for the Record shows that 
Ralston spent all of his income as fast as it was received, and that he 
even anticipated it and spent more than his income, so that his properyt 
diminished and never at any time increased after he became of age. It 
follows, that however fully it is testified that Turpin had chargeof all of 
Ralston’s business, the proof shows that that related solely to the man- 
agement of his real estate as above stated. It is not pretended that 
Turpin had any control over the disbursement of his money by 
Ralston. On the contrary, the proof is abundant, by witnesses both 
for the complainant and defendants, that Turpin was during many. 
years constantly endeavoring, without success, to keep Ralston from 
aquaudering his money. It cannot be said that Turpin had any 
control over Ralston’s money, or any right to pay it out except by 
Ralston’s order; for it is shown by the witnesses, both for the com- 
plainant and the defendants, that when accounts against Ralston were 
presented to Turpin for payment, he would refuse to pay the same 
without the approval of Ralston. (See testimony of following wit- 
nesses: William H. Ross, page 143; Dr. William F. Holt, Record, 
page 177; Warren Johns, page 193; Thomas L. Massenburg, page 
194; S. Waxelbaum, page 199.) 

There is no evidence that Turpin ever undertook to invest or pay 
out a dollar of Ralston’s money without his express order, excepting 
such amounts as his position as real estate agent authorized him to 
pay for repairs, taxes, insurance, &c., on the property. The business 
relation between them then is thus shown by the testimony to have 
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been that of the owner. of a Jarge real estate incity property and the 


real estate agent engaged in the care and management of that prop- 
erty to the extent of renting it out, collecting the rents and paying 
them over to the owner, and attending to the repairs, taxes and insu- 
rance on the property. Turpin testifies (page 206), that ‘after he 
settled with Ralston as guardian, and turned his property over to 
him, Ralston employed his firm “to rent out and look after the 
property.” 

The evidence further shows that, as such real estate agent for 
Ralston, Turpin occupied exactly the same relation to him that he 
did to all other real estate owners for whom he was the agent. 

W. D. Palmer, one of the principal witnesses for the complainant, 
who had his office in the same building with Turpin, testified as 
follows: (See Record, page 186). 7 
\ “ Question—Do you know whether or not Ralston paid any atten- 
i tion to that business while it was in Mr. Turpin’s charge? 

“ Answer—I do not know; I suppose he did. 

“ Question—To what extent? 

“ Answer—Well, I don’t know to what extent; I suppose he gave 
it the same attention that any other man would give his business.” 

Alex. Block, the book-keeper‘of Turpin & Ogden, testified as fol- 
lows: (Pages 168 and 169). 

* Question—What did Mr. Ralston do with reference to looking 
after his business and accounts ? jt 

“ Answer—He got regular statements, just the same as the balance 
of our customers did. He knew what was going on just as well as 
any other property owners we have— Mrs. Damour, Mr. Gunn, and 
Mr. Dempsey. 

“ Question—Regular statements were furnished him during that 
whole time? 

“ Answer— Yes, as long as I have been there, and that is between 
thirteen and fourteen years. 

“ Question—I will get you to state whether Mr. Ralston would 
look over the books himself. 

“ Answer—He would look at the books some times but it wasn’t 
necessary, for he got statements which were perfect copies of the 
books. When he was in New York, we would send him statements 
quarterly. He knew how much money he had there and how much 
money he owed us. 
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“‘ Question—I will get you to state whether he knew-all the property 
he had and what each particular piece was rented for ? 


“ Answer—Yes, I think so. ‘ 
“ Question—Not what you think. 


“Auswer—I know he did. He knew what his income was for he 
got statements of it. He knew exactly what it was. 

* Qnuestion—I will get you to state what difference there was 
between the management of his business and any other customer of 
Turpin & Ogden. 

“ None at all. 

“ Qnestion— What difference, if any, was there in reference to the 
charges for attending to the business ? 

“ Answer—Well, Mr. Ralston was a big customer of ours and we 
charged him a little less than we did some of the others. 

** Question—W hat do you say with reference to his carefulness and 
particularity in looking after his business. Was he more particular 
than others or less particular ? 

“ Answer—-I don’t think he was any more particular than others, 
‘but he always knew what was coming to him, and wanted it. He 
wasn’t any more particular than any body else. I don’t say he was 
as particular as some we had, but he was as particular as an ordinary 
man.” 

Chas. E. Damour (whose mother’s real estate was also in the hands 
of ‘Turpin & Ozden as real estate agents, see Record, page 168) testi- 
fied: (Page 195.) 

“T have seen statements referred to him by Mr. Block, in the 
office of Turpin & Ogden, and think I have heard him call for a 
statement of his accounts: have seen him looking over statements— 
One statement in particular.” 

Henry Horne testified on pages 2)1 to 205. He married thie 
daughter of Turpin who is excluded from the benefits of the will of 
1879, and of each of the deeds to urpin, trustee. Seven years prior to 
1880, he was a clerk in the real estate office of Turpin & Ogden. 
He has ever since 1880, been himself a real estate agent in Macon, 
on his own account. He says (beginning near bottom of page 202:) 

“ Mr, Turpin treated Mr. Ralston with no more courtesy than he 
would any other customer. I never saw anything peculiar in their 
business intercourse. Turpin treated Ralston as he would any other 
customer, managing the business for the best interest of Ralston. I 


never saw Mr. Turpin make any effort to keep Mr. Ralston’s busi- 
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ness. I heard Mr. Turpin one day tell Mr. Ralston that ifhe did 
not like the way he was managing his, Ralston’s, business he could 
take it some where else.” 

This language of Turpin is not that of one who is endeavoring by 
a smooth tongue and flattering speech to maintain dominion and con- 
trol of the property of his employer, with the design by improper 
influences to secure it for himself. The testimony is important as 
truly illustrating the frank, independent character of the man. It is 
still more important as showing that Ralston did not blindly leave 
to Turpin the management of his real estate business, but that he was 
himself looking into it to the extent that he was finding fault with 
Turpio’s management. 

Wn. H. Ross testified (Record, page 139) as follows: 

“T have heard of his disputing bills; he said they were not just ; that 
he wanted corrections, &c. That was only an evidence’ that he was 
looking after his own business.” 

A. J. Orr, who was a clerk for Turpin & Ogden in 1869, when 
Ralston came of age, testified as to the relation between Turpin and 
Ralston immediately before and after the date of the latter’s majority , 
he said (Record, p. 145) that Turpin managed Ralston’s business for 
him exclusively; the explanation is found in the additional testi- 
mony of the same witness, (page 146) where he said that Ralston 
“said his property was just as well managed as he would have it man- 
aged.” This shows that Ralston was attentive to his interests, that 
he was watching the management of Turpin, and that he was willing 
and wished for Turpin to have the entire management of his real 
estate, because that management was as good as he would have it. 

H. R. Brown testified as follows: (Page 169). 

“ Question—He (Ralston) didn’t give Mr. Turpin a great deal of 
trouble about the management of his property ? 

© Answer—lI think he did. 

‘¢ Question—He didn’t interfere with him? 

“ Answer—Yes: I think he did: I think he wanted to have his 
own way about it.” 

Ralston’s correspondence with Turpin, beginning on page of the 
transcript 274 and extending’to page 283, shows that he was inter- 
ested in the business in Turpin’s charge in Macon, and that he was 
giving careful attention to the details of the same, and that Turpin 
was consulting him about the business and taking his directions. 

The letter of June 29th, 1880 (page 274) is as follows: 
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“ Dear Mr. Turpin — Your letter of 25th received. In reference 
to hack house and roofs, borrow as much money as you want, on 
dwelling on hill, to fix up all as you wish it fixed. Get sufficient to 
make all necessary repairs on all stores, if you can. I hope Huff 
will pay the $450.00. Your friend, Jas. A. RALSTON.” 


This letter shows that Turpin had written to Ralston reporting the 
necessity for certain repairs, and the want of money to make them 
with; that Ralston recognized the necessity for such repairs, and 
directed the money to be borrowed by giving the house on the hill as 
security ; and he further directs, that while money is being borrowed 
for one purpose, enough be also borrowed to make all necessary 
repairs on the stores. 

The letter of March 9th, 1881, is a long letter, filled with a dis- 
cussion of several important matters relative to his Macon business ; 
among others, authorizing the sale of the dwelling-house by Turpin, 
“if you can dispose of property at my price, twenty thousand 
dollars.” 

The letter of March 29th, 1881, calls attention of Turpin to the 
fact that he had in a previous letter asked for a statement of his 
account, which had not been received; also, alluding to efforts to sell 
the dwelling-house, expresses the hope that the parties have not 
backed out. 

The telegram of April 9th, 1831, relates to the sale of the dwell- 
ing-house for twenty thousand dollars. The amount agreed upon as 
the purchase money had evidently been reported to him for his 
approval. Ralston telegraphs, “Sale satisfactory,” and directs Turpin 
to come on, at his expense, to fix up titles. 

The letter of April 20th, 1881, discusses important matters rela- 
tive to his Macon business, in view of threatened suits against him, 
and directing Turpin what to do and what not to do. 

The letter of May 6th, 1881, refers to a letter received from Turpin, 
in which he had evidently given him his views relative to Mrs. 
Smith’s suit against him. He has considered what Turpin has said, 
authorizes him to arrange terms with Mrs. Smith if he can do so, 
and asks Turpin to come on North in order that he (Ralston) may 
have a long talk with him about his business. 

The letter cf September 12th, 1881, was addressed to Alex. Block, 
clerk for Turpin & Ogden, asking him to send on a statement of his 


account. 
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. The letter to Turpin of October 27th, 1881, (page 282) mentions 
that in a previous letter he had sent a receipt for ten thousand dollars, 
and in the same letter had sent for statements of his account—not hav- 
ing received it he asks again that the statement of his account be sent. 

The letter to Turpin of November 11th, 1881, gives directions as 
to several matters connected with his Macon business. He directs 
that the payment of his taxes be postponed until the January rents 
come in and that the balance due him be sent on to him. Demands 
that Ogden pay him $100, which he says was due him at the time 
that he (Ralston) paid Ogden $1,000. Calls for statement of his 
account from Block, the clerk of Turpin & Ogden. He expresses 
gratification that Turpin will thereafter keep a separate account of 
Ralston’s Hall, (a theatre), for the reason that he can then better 
understand how much it will cost for repairs, and what rents are 
taken in. 

_ This testimony of the witnesses, and particularly the contents of 
these letters, demonstrate that Turpin, as the real estate agent of Rals- 
ton, occupied precisely the same business relation to him that he did 
to all other persons whom he also represented as a real estate agent. 
Ralston required and received regular statements of his accounts in 
order that he might judge for himself whether the business was being 
managed in a way that he would approve. He gave directions as to 
the details of his business, and Turpin reported to him and asked his 
approval relative to matters of an unusual character. He author- 
izes the borrowing of money for the repairs needed on the property 
and designates the security which shall be given forthe same. He is 
consulted as to placing new chairs in the theatre, and before deter- 
mining the question asks to know what the cost will be; and wishes 
that the Hall account shall be kept separate, &c. These are not the acts 
of one who had surrendered absolutely to another the contro] and man- 
agement of his property; but they indicateclearly the interest and atten- 
tion of one who looked after his own affairs and watched to see that 
his business was properly managed by his agents. There is nothing 
in all of thetestimony which establishes any confidential business rela- 
tion between Turpin and Ralston. The general statement of the wit- 
nesses that Ralston gave the entire management and control of all his 
business to Turpin must be construed in connection with the proven 
and indisputable facts as to the character of the business committed 
to Turpin by Ralston,and as to the extent of the agency and the degree 
with which Ralston still maintained a supervision over it. It cannot 
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be maintained that Turpin was in possession of Ralston’s property | 
after he reached his majority. As already shown the only property 
with the management of which Turpin was intrusted was real estate, ' 
and of this Ralston was as much in possession, under the law, as he 
was of the watch in his pocket. Over the revenue collected from it 
Turpin had no control whatever, and the only thing done with it out- 
side of the payment of the necessary expenses of the property, was to 
pay it over to Ralston. There is no evidence, and there can be none, 
that Turpin ever withheld from him a dollar when he demanded it 
and when it was in hand to pay over. On the contrary it is shown 
that Ralston was constantly in advance of hisincome. It was sought 
to be shown that when he made a loan of five thousand dollars Tur- 
pin attended toit forhim. But on the contrary W. H. Ross testified, 
(page 138) “when I loaned the money, he (meaning Ralston) said that 
Mr. Turpin would see it paid.” 
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Ralston’s Strength of Will. 

In considering the question of the undue influence which is alleged 
to have controlled the act of Ralston, it isa material inquiry whether 
he was a man, of little or no will power. This is the allegation in the 
bill, and it is sought to be so proven by the testimony. We will 
endeavor to test this question both by the opinions of witnesses who 
knew him and also by his own acts and conduct. 

W. H. Ross testified as follows on page 141 in answer to question 
by defendant’s counsel : 

“ Question—I will get you to state in general terms whether or 
not James Ralston was a man who could be easily influenced, or 
whether he was a man of a decided will of his own. 

“ Answer—I don’t think he could be influenced. ‘That was what 
was in the way—he could not be influenced.” 

The counsel for complainant thereupon (page 142) propounded to 
the witness the following question : 

“ Question— You mean influenced about such things as drinking or 
things he wanted to do to gratify his taste or passions, or anything of 
that sort? To what extent do you mean to say that ?” 

To which Mr.Ross replied : 

“ Answer—I don’t know to what extent, but I know he was a man 
of very strong will. When he wanted to doa thing he would go 


along and do it.” 
A. J. Orr, clerk for Turpin & Ogden testified as follows: (Page 


146). ! 
“‘Question—lI will get you to state whether or not Ralston wasa 
man who could be easily influenced or whether he was a man of his 
own head, and had a strong will. 

“ Answer—-I think he was of pretty strong will, from what little 
connection I had with him.” 

O. F. Adams testified page 153. “I think he (meaning Ralston) 
had a very strong will,of his own. If he liked anybody, trusted any- 
body, I think they could influence him. 

“ Question—In what way ; for his own good? 

“ Answer-—Yes; for his own good. I have never heard of any- 
body having any influence over him to do anything wrong. 

“‘ Question—You state that he was an independent man? 
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“‘ Answer—I think he was; I have always thought he was very 
positive and emphatic about anything. I never could do anything 
with him. If he liked anybody, I think he would be accommodat- 
ing; not to any injury to himself though, I don’t think. If he 
didn’t like anybody he wouldn’t even treat them or give them a cigar 
or anything. He was prejudiced like his father.” 

H. R. Brown, who was Ralston’s room-mate for one whole winter, 
(where, in the language of the witness, they “ roomed together, slept 
together, and ate together,”) testified, (on page 156): 

“ He (meaning Ralston) was as stubborn as a mule when you come 
to talk to him on anything he had his mind on. Sometimes I would 
try to get him to do certain things, and he would fall right into it 
and do it, and sometimes, again, he would not move a peg.” 

“Question—I will get you to state whether he was easily per- 
suaded, or whether he was an independent man and a man of strong 
will ? 

* Answer—I think he was very hard to influence; I don’t know 
that I ever met a young man that was so little influenced as he was; 
he was rather bigoted —if I may use the word — more so than most 
any young man you will find; he thought he knew a great deal more 
than he did. 

“ Question—You say he had a will of his own in everything ? 

“ Answer— Yes, and a very strong one.” : 
J. W. Hines testified: (Page 164). “I think he (meaning Ralston) 
had a strong will of his own; I don’t think a person would get any: 

thing out of him unless he wanted to give it to them.” 

Dr. Wm. F. Holt, his physician, testified as follows: (Page 176). 

“ Question— Was he a man easily influenced, or a man that had a 
will of his own? 

“ Answer—He was a man of very irascible temperament. 

“ Question— What would you say of his being easily influenced, or 
of having a stubborn will ? 

“ Answer—It depends on the condition he was in; if he was drink- 
ing, sometimes he was very stubborn.” 

Thos, L. Massenburg testified: (Page 194). “ Ralston was at times 
rather headstrong — was not easily persuaded to do what he did not 
want to do; had a head of his own.” 

Henry Horne testified: (Page 203). 

“Mr. Ralston was pretty hard-headed —I mean by that, strong- 
minded ——a man you could not twist or turn to suit you. 
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*“ Question—Was Mr. Ralston a man easily influenced to do a 
thing he did not want to do ? 

« Answer—No. 2 

“ Question—Mr. Horne, I want you to give your opinion from 
your acquaintance with Mr. Ralston as to the character of his mind 
in relation to his being easily influenced in any matter against his 


inclination. 
“ Answer—-I do not think he was a person who could be influenced 


against his inclination,” 

Every Macon witness who testified on the subject of the character 
of Ralston’s mind and habit relative to his strength of will, gave evi- 
dence substantially to the same effect that he was a man of strong 
will and not easily influenced against his inclination. A number of 
the Macon witnesses were not asked any questions on this subject ; 
none of the Macon witnesses who were introduced by complainant 
were asked any question on this subject. But no single Macon wit- 
ness who was produced by either complainant or defendant testified 
that he was a man of weak will and easily influenced by others. 

We are not at present engaged in an examination of the question of 
Ralston’s susceptibility to the personal influence of Turpin—that will 
be considered separately. The present inquiry relates solely to the 
question generally of Ralston’s strength of will. The complainant’s 
attempt to prove him a man of little or no will power and easily 
susceptible to the influence of others is limited exclusively to the pro- 
duction of the opinion of witnesses in Connecticut and New York, 
who were almost entire strangers to him. 

The first witness examined on this subject was J. H. Olmstead of 
Stamford, Conn., see transcript page 73. His testimony has already 
been fully discussed. (See pages 20, 21 and 22, of this brief) and 
the Court is referred to that examination of his testimony with- 
out repeating here any more of the same than the conclusion there 
expressed ; first, that the testimony is incredible in itself; and second 
that if true, it relates solely to his mental condition while either 
extremely drunk, or before he had rallied from the effects of extreme 
drunkenness. 

Sarah A. Hubbard, Henry A. Hubbard, Patrick McCarthy and 
Dr. Hurlbutt, all of Stamford Connecticut, all testify more or less 
directly that Ralston was a man of weak will. In the discussion of 
the question of “RALSTON’s MENTAL CAPACITY,” the testimony of all 
these witnesses on this point has already been discussed. (See pages 
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22, 23 and 24, of this brief.) The Court is respectfully referred to 
that portion of the brief in this connection, and what is there said will 
not be repeated here. 

John O. Brintuall, Dr. W. Gill Wylie (who testified that he only 
“saw him when he needed a doctor” ), Dr. Wm. R. Pryor (who never 
saw him until December, 1882) and John Sheeran, all of New York 
City, testify that he was easily influenced, etc. This is an indirect 
assertion that he was a man of weak will-power. Accepting it as 
such, we again call the attention of the court to the remarkable identity 
of language used by these four witnesses in testimony given by each 
of them on different dates and in the absence of each other. They 
were all examined upon written interrogatories, by the same commis- 
sioners. 

Brintnall testifies: (page 109) “He was easily influenced by those 
he regarded as his friends, and especially by those who may have 
placed him, as he supposed or was led to believe, under personal 
obligations.” : 

Dr. Wylie testifies: (page 112.) “He was easily influenced by 
those he regarded as his friends, and especially those to whom he sup- 
posed he was under obligations.” 3 

Dr. Wm. R. Pryor testifies: (page 114.) “He would be easily 
influenced by those he regarded as his friends, and especially by those 
he believed had put him under special obligations.” 

John Sheeran testifies: (page 118.) ‘He was easily influenced by 
those whom he regarded as his friends, and more so by those whom 
ke supposed had placed him under personal obligations.” 

There are in these several depositions other equally remarkable 
instances of identity of language and phrases which prove conclusively 
that, (as previously noted in this brief as to another similar instance 
in the case of the Connecticut witnesses) the answers were not written 
down in the language of the witnesses, but in the language of the com- 
missioners. In testimony, the particular words used by the witness 
are extremely important to elucidate the exact meaning of the witness, 
and it is evident in this instanee, that wherever the testimony of these 
witnesses came from the words, in which it is expressed came from the 
conynissioners, and not from the witnesses. 

Horace E. Jones, another witness for the complainant in New York, 
testifies, (page 116) that he “thought he could be easily influenced 
by those he regarded as his friends.” In answer to the first cross 
interrogatory, however, he says that he never saw Turpin or anyone 

oe 


@ 


66 RALSTON’S STRENGTH OF WILL. 


else influence him—that furthermore he (the witness who testifies 

that Ralston regarded him as his friend) was unable to influence him— 
-* that he himself tried unsuccessfully to influence him to stop drinking, 

and also to keep him from buying a pair of horses on one occasion. 

Sister Margaret was also a witness examined on the part of the 
complainant in New York City. In her patient and unselfish min- 
istrations to him, extending at intervals through three years, she had 
the best of opportunities of becoming accurately informed as to his 
mental peculiarities. Her words throughout her testimony are evi- 
dently weighed with great care. She says, (page 110,) “I don’t think 
he was easilyinfluenced.” 

With the exception of the testimony of the complainant on this 
point, (which will be considered later), this is the substance of the 
testimony of all the witnesses, on both sides, on the question of 
Ralston’s strength of will. The witnesses produced by the defendant 
were all of them citizens of Macon, who had known Ralston from 
childhood, and who had had the very best opportunity to know and 
to judge of his mental characteristics. ‘They were examined orally, 
with the amplest opportunity for cross-examination by complainant’s 
counsel, On the other hand, the complainant produced not a single 
witness in Macon to testify that Ralston was a man of weak will and 
easily influenced by others. Recourse is had to the evidence of 
strangers to him, who knew little or nothing about him, who were 
examined by Commissioners on written interrogatories, in the absence 
of counsel, and whose testimony is produced in the Court in stereo- 
typed phrases, each witness to a large extent being represented by the 
Commissioners as using the identical language used by the others. 
It is no sufficient answer to reply that the complainant’s testimony 
was properly limited to those witnesses who were in association with 
him at the time nearest the date of the execution of the deeds. In 
the first place the defendants’ witnesses, with one or two exceptions, 
who testified as to his strength of will, knew him not only in Macon 
from his childhood, but frequently saw him after he went to New 
York; and secondly, if it could have heen shown by any witnesses 
who had known him in Macon, that he was a man of a weak will, 
easily influenced, the proof of that fact would have greatly strength- 
ened the testimony of the Connecticut and New York witnesses to the 
effect that he was “then easily influenced.” Furthermore, it is to be 
noted as extremely pertinent, that these witnesses who testify that he 

was “easily influenced” are unable to cite a single instance in which 
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he was ever known by them to have been influenced by any one to 
do anything he did not wish to do, or not to do anything he wished 
to do; and when they are pressed to cite any such instance, admit 
that they are unable to do so. On the contrary, the testimony not 
only of the witnesses for the complainant, but also of the witnesses 
for the defendant, shows numerous instances where the most earnest. 
and long-continued efforts of devoted friends were ineffectual to influ- 
ence him, not only as to ordinary matters, but as to the gravest mat- 
ters, which concerned his fortune, his reputation, his honor and his 
very life. 

The complainant, in her testimony, says Ralston was easily influ- 
enced, &c. The same commissioners who took by commission the 
testimony of Brintnall, Wylie, Pryor and Sheeran, also took by com- 
mission the testimony of the complainant, and the remarkable fact 
again appears that she uses the identical phrase, with the change of 
no material word, which the commissioners wrote down as the testi- 
mony of the other four witnesses. On page of the transcript 66 she 
testifies: “He was easily influenced by those he regarded as his 
friends, and especially by any person or persons whom he considered 
had placed him under obligations ;” but her testimony shows that he 
was in continual broil and altercation with herself and others, and 
that there was nosubmission of his will to anyone, and she herself in 
order to coerce his will into submission of her own, .had to resort to 
physical force to control him. 

No stronger evidence could be given of the strength of his will than 
the proof of the tenacity with which, through thirteen years, he clung 
to his purpose to give a large part of his property for the enjoyment 
of Turpin’s family after his death. The resolution was formed and 
expressed when he was nineteen years old, and no lapse of time or 
change of condition, circumstance or place, could’ work any change of 
his intention. He told it to everyone, and it was the common talk of 
the streets. He wroteit in his wills and in his deeds, and this record 
is perfectly and absolutely destitute of the slightest evidence that in 
all that term of years which closed with his life, there was ever a word 
spoken or an act done, indicating the least change of this long-cher- 
ished intention, or even a suggestion of any possible hesitation as to 
the final execution of his purpose. 

The evidence presents two occasions when this intention, on his 
part, met with the opposition of others, and the proof concerning it 
comes in each instance from the complainant herself. She states 
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inferentially that she refused to sign the second deed, meaning the 
deed of April, 1881, and she testifies that “he told me that if I did 
not sign it I would.not be his wife any longer than five hours.” The 
complainant is certainly bound by this testimony, and no stronger 


evidence could be given of the strength of his purpose and of the 


strength of his will which could so maintain and enforce that pur- 
pose. She shows that she was unwilling to sign the deed and that 
she only did so because she was thus coerced. If unwilling at the 
time to sign it she, of course remained dissatisfied, and yet during the 
succeeding years when, according to her own testimony, he was weak 
and she controlled him like a child, no change of desire is wrought 
in him, and even she does not testify to a single expression of regret 
uttered at any time thereafter that his purpose had taken final shape. 

The other instance is given in the letter of the complainant to 
Turpin of October 10th, 1881. She writes him that Ralston had 
just had a two hours conversation with his aunt, Mrs. Smith, when 
the complainant was evidently not present, and about which he 
was so much gratified that he was anxious that the same should be 
reported to Turpin. There had evidently been an altercation with 
Mrs. Smith concerning the conveyance of the property by Ralston to 
Turpin, trustee. Ralston had evidently justified his course and 
defied her. She, Mrs. Smith, had become enraged, and the com- 
plainant writes of Mrs. Smith, “she prayed, in his presence, that 
when you or your children passed under the buildings that the bricks 
would tumble down on you and kill you, and she said she was in that 
nasty, dirty theatre and had to get out; there was not a decent place 
to sit down, and that your son was door-keeper. She is a terrible 


woman. You must look sharp to see there is no loopholes that she ~ 


can make use of, for she is un the war path.” Why should Ralston 
wish this written to Turpin except that in spite of all the pressure 
his aunt, Mis. Smith, could bring to bear on him, and in spite of her 
_ rage and threats, his will was strong enough to make him persist in 
his wish and his purpose; and he wished Turpin warned to be on 
his guard, for this “ terrible woman ” was on the war path, and would 
endanger his interests and those of his family if she could find the 
opportunity. 

The testimony which we have reviewed we respectfully submit, 
shows that Ralston, so far from being a man of weak will was a man 

of remarkable strength of will and not not easily influenced. 
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Turpin’s Influence over Ralston. 


Having discussed the question as to Ralston’s susceptibility to the 
influence of others generally, we now ask the attention of the Court to 
a consideration of the testimony relative to the particular influence 
which Turpin exercised over Ralston. The evidence on this, subject 
has been, to some extent, already considered in the review of the testi- 
mony relative to the personal and business relations which existed 
between Turpin and Ralston. Without repeating what is there said 
we ask that the Court will consider what has been presented under 
those two heads in connecticn with the present enquiry. 

The witnesses, both for the complainant and the defendants, testify 
that Turpin had influence over Ralston. The extent of that influ- 
ence and the character of the same it is material to ascertain as def- 
initely as possible, in order the more easily to determine the truth of 
the allegation of undue influence on, the part of Turpin. 

Wm. H. Ross testified (transcript page, 138) as follows: 

Question—Didn’t he (Turpin) have a great deal of influence over 
James Ralston, Jr.? Wasn’t James Ralston, Jr., in a peculiar sense 
subject to Turpin’s influence ? 

Answer—“TI “suppose he was willing to accept his advice and coun- 
sel ; I don’t know what particular influence he had over him.” Again, 
on page 141, W. H. Ross testifies : 

Question—Did you ever know of his making any investment by 
which Ralston’s estate was enlarged ? 

Answer—No- sir. I know that Ralston was always after Turpin 
for,money, and he was always trying to keep him down. 

Question—Do you know of any other advice he gave him except 
to try to check him in his drinking and in his wild habits ? 

Answer—I have heard him talk to Ralston frequently and speak 
of his mode of living ; ‘that it was wrong; that he ought to take care 
of his money, and gave him advice just as he would his own son 
almost, or one who felt deep interest in him. 

Again on page 142, W. H. Ross testifies : 

“ Question—Didn’t Turpin exercise an influence over him gener- 
ally in all his business matters ? 

‘‘Answer—lI suppose in the main he did. I have known of some 
instances where they did not exactly agree, but in the main I thing 
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he did. I think he deferred to Turpin’s opinion and advice and 
counsel. I think Ralston was a man who didn’t want to have any- 
thing to disturb him in the least. 

“ Question—-He committed his whole business matters to Turpin’s 
management ? 

“* Answer—They discussed things, and I think Turpin carried out 
Ralston’s ideas. I don’t know that he did in every case, but I think 
they consulted, and he deferred to Turpin’s opinion. I don’t know 
of anything they had to do except collect the rents.” 

In the consideration of the testimony of the witnesses as to Turpin’s 
influence over Ralston in his business matters, it is verymaterial 
to keep in view what that business was, as of course the testimo- 
ny has reference to that particular business. This has been here- — 
tofore discussed and the Court is referred in this connection to page 
56, of this brief on the subject of the nature of the business relations 
between Turpin and Ralston. The business being limited to the 
renting out and management of Ralston’s business houses, the ques- 
tion to be discussed, and the matters about which in the opinion of 
the witnesses Tarpia would have influence with Ralston, would be 
simply the renting out of those houses, the collection of the rent 
money, the kind of repairs which should be put on the houses, &c. 

And it will be seen that Turpin’s influence, such as it was, was 
limited to these matters and extended no farther. 

A. J. Orr, who was clerk for Turpin & Ogden just before and just 
after Ralston reached his majority, testified that Ralston confided all 
his business to Turpin and acquiesced in what he said; and that 
Turpin had as much influence over him asa father would. The same 
witness after testifying on page 146, that Ralston was-a man of pretty 
strong will, continued as follows: , 

‘‘He generally acted independent. While he would of course 
acquiesce and submit sometimes to the advice and influence or opin- 
ions Mr. Turpin might express to him in regard to the management 
of his property, he was a rather independent boy.” 

John E. Jones testified: (Page 149). 

“ Question—Did not he think a great deal of Mr. Turpin ?” 

“ Answer— Yes.” 

“ Question—Mr. Turpin had a great deal of personal influence 
over him ?” 

“ Answer—lI don’t know about that. I know he expressed to me 
a great deal about Mr. Turpin’s kindness to him.” 
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O. F. Adams testified, page 151, as to Turpin’s efforts to keep 
Ralston out of scrapes and from gambling, etc., and further, on page 
152, in answer to the question on cross-examination, whether Turpin 
had an “unusual influence” over Ralston, said that he thought 
Turpin had considerable influence with him. 

H. R. Brown, who was Ralston’s room-mate, testified, page 156, 
that he frequently heard ‘Turpin remonstrating with Ralston about 
his drinking and throwing his money away. The witness adds: “ I 
think he, (Turpin) had some influence, but [ don’t think he had as 
much influence as some people thought.” 

Alex Block (page 167) does not testify to anything directly, as to 
whether Turpin had influence over Ralston. He does testify to the 
details of the business of Ralston in Turpin’s charge and shows that 
Turpin had no more control and influence over the management of 
Ralston’s property, than as a real estate agent he had over the 
property of other persons, who also employed him as a real estate 
agent. This testimony has already been discussed under another 
head, (see this brief, page 56,) and we respectfully refer the Court to 
it without repetition here. The reference is now made to it for the 
purpose of drawing the: conclusion that if Turpin managed Ralston’s 
real estate business “just the same as he did for others” whose real 
estate he had charge of, (see Block’s testimony, page 172,) then there 
is nothing in that business connection from which there can be shown 
or presumed any personal influence exercised by ‘Turpin over Ralston. 

.W. D. Palmer, who was one of the principal witnesses on behalf 
of the complainant, was questioned, and answered as follows as to 
the character of the influence Turpin had over Ralston. (See page 
187). . | | 

“ Question—I want to know if Mr. Turpin, by reason of his bus- 
iness relations with Mr. Ralston and the management of his affairs 
whether or not Mr. Turpin had any control such as a business agen 
would have over a man on that account ?” 

“Answer—Yes, sir; I think so.” - 

“ Question—Did you ever hear Mr. Ralston speak in reference to 
that relationship—that is, how he felt toward Mr. Turpin?” 

“Answer—He was always very friendly towards Mr. Turpin, so 
far as I know. 

“‘Question— Was he more friendly toward Mr. Turpin than toward 
any man you know of ? 

“Answer—Well, yes; I suppose he was,” 
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The substance of the above testimony is, that on account of the 
business relation referred to, Turpin had the same contro! over Ral- 
ston that any other real estate agent would have over any other man 
whose real estate he had in charge, for the purpose of renting out the 
same, collecting the rents, attending to the ordinary repairs, &c. 
The complainant’s counsel, then, sought to go further with the wit- 
ness, to prove a_ personal influence as the effect of that business rela- 
tionship; but all that was elicited from the witness at that time was 
that Ralston “was very friendly towards Turpin,” and when fur- 
ther plied with the leading question, whether Ralston was more 
friendly toward Turpin than toward any other man he knew of, the 
witness answered, “ yes.” The examination of the witness, on that 
subject, was not pressed further by the complainant’s counsel at that 
sitting of the Examiner’s Court, although the examination of this wit- 
ness was then continued at very considerable length on other subjects. 

At a subsequent sitting of the Examiner’s Court, eight days after 
that at which the above testimony was given, this same witness was 
recalled, and was examined exclusively on the subject of Turpin’s 
influence over Ralston. Under the examination of complainant’s 
counsel, he testified strongly to his opinion that Turpin had great 
personal influence over Ralston. (Page 190 et seg.) Of what value 
his testimony is as a basis for a legal conclusion is shown by his tes- 
timony on the cross-examination. (Page 191). 

“ Question—Can you state any particular case, any particular time 
or circumstance, when you were present at the time Mr. Turpin exer- 
cised any influence over him? Ifso, state when it was, what was said 
and what sort of influence. 

“ Answer—I don’t know that I can. I don’t remember. 

“ Question—All that you say about it is just what you think. 

“ Answer—Just in a general way. 

“ Question——-You cannot state any time, circumstance, place or 
action, or what he said when he exercised any influence over him ? 

“ Answer—No.” 

And again on page 192: 

“ Question—Did you ever know any particular thing that James 
Ralston wanted to do himself that Mr. Turpin opposed, and which 
Mr. Ralston was prevailed upon not to do by reason of Mr. Turpin’s 
opposition ? 

“ Answer—No, sir; I don’t think I do. 

 Question—-You don’t know any particular circumstance where 
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James Ralston gave up his own will, and deferred to the will of Mr. 
Turpin? If so, state when it was? 

“ Answer—I don’t know anything.” 

Tt will be noted that this witness although strongly pressed to do 
so, and after eight days’ time for retrospection, is utterly unable to 
give a reason or state a fact on which to rest his opinion.” As an 
opinion, it is of no value unless sustained and justified by the reasons 
and facts upon which it is based. 

Thos. L. Massenburg testified, page 194, that Turpin did have 
great influence over Ralston. He adds: “ My reasons for thinking 
so are that he was his father’s nearest friend and had been his father’s 
trusted agent in the management of his business, and was also young 
Ralston’s agent in the management of his business.” The reasons 
thus given show, the character of the influence which the witness had 
in mind. It was the influence which arose from Ralston’s knowledge 
of the services rendered by Turpin to his father and to himselfin the 
management of their real estate, renting it out, attending to ordinary 
repairs, &c. ‘This knowledge produced in Ralston’s mind confidence 
in Turpin as a man of integrity and business capacity. From this 
confidence in these particulars, resulted the influence of Turpin over 
Ralston as to the management of his, business within the scope of his 
agency and authority. Ralston would naturally in consequence defer 
to the judgment as to the tenants to whom the property should be 
rented, the prices which should be demanded for the same, the repairs 
which were required and the person who should be employed to make 
them, &c., &c. This is as far as the reasons assigned by the witness 
will support the conclusion of influence, and therefore this is the 
only influence the witness will be construed to have had in mind. 

We respectfully submit that this comment on the testimony of 
Massenburg is properly applicable to the testimony of all the other 
witnesses who testify generally to their opinion that Turpin had influ- 
ence over Ralston. Such testimony in the light of the accompanying 
evidence cannot be construed to mean a dominating influence, which 
would control the will of Ralston, and which would substitute Tur- 
pin’s will for Ralston’s will, and thus control Ralston’s acts against 
his free will. Neither Massenburg nor any other witness testifies to 
any influence of this character, nor does he nor any other witness give 
any reason or cite any fact upon which the existence of any such 
dominating influence can be based. When pressed in the examination, 
the witnesses failed to state any such reason, or to cite a single instance 
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in which Turpin influenced Ralston to the extent that against his own 
will or wish, he did, or omitted to do, anything because Turpin 
wished it. Oa the contrary they, without exception, say they know 
ofno such instance. This interpretation of the testimony ofthe witnesses 
is not only, supported thoroughly by the fact last mentioned, but is 
strengtheued by the fact that these same witnesses testify that Ralston 
was a man o1 strong will and not easily influenced. In addition to 
the testimony already cited on this point, Mrs. Hayne Ellis, a wit- 
ness for the complairant, who was the aunt of Ralston, and with 
whom he at one time lived, testified, (page 182) as follows: 

“Question—Do you know anything about his confidence in him 
(Turpin), or Turpin’s influence over him? Whom did James Rals- 
ton trust to attend to his business matters ? 

“Answer.—I don’t think he really trusted anybody in the world, 
but I think he had a little more confidence in Mr. Turpin than any- 
body else. I don’t think he had full trust in anybody ; it might 
have been because he was drinking so much.” 

Not only do the witnesses fail to show any instance of such domi- 
nating influence by Turpin over Ralston, and further, expressly dis- 
claim any ‘knowledge of such instance, but the record is full of the es 
evidence given by the witnesses, both for the complainant and the 
defendants, of the continued and persistent efforts of Turpin for 
years to influence Ralston in certain matters, and his utter failure in 
such efforts. 

It is shown that for long years he endeavored, = the most earnest 
persuasion and remonstrance, to keep him from indulging to excess 
in drink, and that he was utterly unable to influence him in_ this 
regard. Not only were these efforts persisted in by ‘Turpin in Ralston’s 
later years, but also early in his life, before the havit had become | 
fastened upon him, He strove to influence him against gambling } 
but failed in this as he had done in the other effort; for the testimony ) 
is in the record, (transcript, page 151), that unable thus to influence 
him, he bedeeed gamblers to deny to Ralston the privilege of playing 
at their tables. 

The evidence is found throughout the ory that Turpin con- 
stantly for years used his utmost endeavors to influence [Ralston not 
to waste and throw away his money in dissolute and riotous living. 

And yet it cannot be shown that he was able, even temporarily, to 
influence him in this regard; for the evidence is indisputable, that he 
continued steadily to disregard all of the efforts of Turpin, and that, 
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in spite of the handsome revenue from his property, he constantly 
encroached upon the corpus of his estate. 

It is proven, that with all the earnestness with which he could be 
inspired, not only by his regard for Ralston himself, but also by the 
memory of the sacred obligations he owed Ralston’s father and 
mother, he strove to tear him away from the embraces of “the strange 
woman,” of whom the wisest of men has written, “ Her feet go down — 
to death; her steps take hold on hell.” But Turpin’s attempted influ- 
ence was as naught to him, and he went forward unheeding to the 
fate predicted by the same wise man for those who “hated instruc- 
tion” and “ despised reproof.” 

These were not light matters about which Turpin thus sought, 
ineffectually, to influence Ralston. As previously said, they con- 
cerned his fortune, his reputation, his honor, and his very life. Surely, 
no stronger demonstration could be made of the fact that Turpin had 
no power to influence Ralston against his will. 

In the face of such proof, and in the utter absence of any evidence 
of any instance in which he was influenced against his will by Turpin 
or any one else, what comment is needed on the testimony of wit- 
nesses who were strangers to him, and five of whom, testifying at 
different times and places, but before the same Commissioners, are 
represented as each saying, one after another, in stereotyped phrase, 
he was “easily influenced by those he regarded as his friends, and 
especially those to whom he thought he was under obligations?” 
Where came their opportunity for information as to how he regarded 
those to whom he was under obligations? What opportunity was 
there for the bestowal of favors upon him, and the recognition of 
obligations therefor by him, when, according to the testimony of 
these witnesses, they only knew him when he was continuously a 
disgusting, maudlin drunkard, imbecile therefrom and without the 
power of will or sensibility ? 

One of these witnesses, who gave the above stereotyped answer as 
to Ralston’s susceptibility to influence, admitted on the cross-exami- 
nation as follows: “I don’t know that Ralston was led to believe 
that he was under personal obligations to anybody, or thought so.” 
(See transcript, page 109). Another of complainant’s witnesses, who 
had also given the same stereotyped answer, when pressed on cross- 
examination, replied: “I cannot answer this, as I know nothing 
about the subject.” (See transcript, page 115.) Still another wit- 
ness, who also gave the above stereotyped answer, when pressed on 
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the cross-examination, said: “I don’t know who Ralston was led to 
believe he was under obligations to; I can’t tell how he thought he 
was under obligations; I can’t give the names of the persons, places 
and dates, nor if they ever influenced him to do anything.” (See 
transcript, page 118). And still a fourth witness, who had given 
the same stereotyped auswer, when pressed on the cross-examination, 
showed that all that he knew about it was entirely hearsay. 

We respectfully submit that this unqualified evidence by the wit- 
nesses themselves that they have testified to a matter of which they 
admit they know literally nothing, should not only discredit their 
testimony as to that particular matter, but that their entire testimony 
is thereby rendered unworthy of consideration by any Court. 

We close this discussion of the question of the character and extent 


of the personal influence of Turpin over Ralston, with asking the — 


Court to note the fact that all of the witnesses who testify to any 
effort of Turpin to influence Ralston, say without qualification that all 
such efforts were to influence him for his good, and not one of them 
testifies to any effort of Turpin to influence him for a selfish purpose. 

T. L. Massenburg testified, page 194: 

“ Turpin exerted no influence that I know of over Ralston, except 
for his own good. The influence of Turpin over Ralston was akin 
to a paternal influence such as I would exert over a son of mine to 
keep him from doing wrong ; I know of no other. 

To the same effect was the testimony of Wm. H. Ross, Jno. E. 
Jones, O. F. Adams, H. R. Brown and others. Even the complain- 
ant’s witnesses testify to the same effect. See testimony of Brintuall, 
page 109; of Horace E. Jones, page 117. 
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The Particular Inducement Which Caused 
Ralston to Execute the Deeds. 


Before discussing the principal legal questions pertinent to this case, 
it is important to examine the evidence on the question, whether the 
donation to Turpin’s children was the voluntary act of Ralston in 
obedience to a resolution formed by himself a long time previous to 
the date of the instruments in question, or whether it was an act not 
the result of his own free will but brought about and induced by the > 
undue influence of Turpin. 

An important portion of the argument which is essential to the 
foregoing enquiry has already been discussed in this brief from page 
43 to 47, inclusive, under the head of “ RALSTON’S PURPOSE TO GIVE 
A PORTION OF HIS PROPERTY TO TURPIN’S FAMILY.” Without 
repeating that portion of the argument, the Court is now respectfully 
referred to the same to establish the: propositions, first, that as shown 
by Ralston’s repeated avowals, and by the execution of the will of 
1874, and the will of 1879, it had been the indisputable purpose of 
Ralston from 1869 to 1879, to give to Turpin’s family all, or at least 
one-half, of his estate; second, that this purpose originated in his 
own breast without any suggestion or agency on the part of Turpin; 
and third, that during all that time, as well as for the remainder of his 
life; there was never the expression of a doubt or hesitancy as to his 
purpose, or the utterance of a hint that he in any manner regretted 
any act he had done to effectuate it. 7 

If the foregoing propositions have been established as true, they 
go a long way in proving the conclusion that the final act by which 
that purpose was effectuated was his own voluntary act, and was not 
the result of any undue influence exerted over him byanother. Pre- 
vious expressions of intention, both by oral avowals and by written 
letters and instruments, are held by Lord Brougham, in Hunter vs. 
Atkins (3 Mylne and Keene,) hereinafter quoted somewhat at length, 
as very high evidences that the final execution of the instrument is 
the voluntary and deliberate act of the party and that it is not due to 
the influence of another. Accepting, then, for the present purpose of 
the argument, that this was the purpose of Ralston up to and 
including, the time of the making of the will of December, 1879, we 
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are to determine under the evidence whether there was subsequently 
any change in his purpose, and whether the deeds subsequently 
executed were so executed in furtherance and execution of the same 
intention which he had maintained for so many years. 

If Ralston had expressly revoked the will of 1879, without nati 
tuting any other means by. which he proposed to carry out his orig- 
inal design, that fact would furnish the evidence of a change of inten- 
tion. His marriage and the consequent revocation of the will of 1879 
does not, however, raise a presumption of any change of intention. As 
Judge Speer says, in his opinion, “it does not appear that Ralston knew 
this until Turpin informed him of it the ensuing August.” So far 
from this will being a change of his intention towards Turpin’s family, 
the evidence conclusively supports Judye Speer’s conclusion, expressed 
as follows on page 303 of the transcript : “It is impossible that this will 
should be regarded otherwise than as the evidence of the settled pur- 
pose on Ralston’s part to provide for Turpin’s children, and to also 
provide for the woman who was soon to bear his name.” The 
will was executed but two weeks before his marriage, and evidently 
in contemplation of marriage. The only material changes from the 
will of 1874 were to substitute the complainant in the place of his 
aunt, Mrs. Smith, to leave out Turpin and his eldest daughter from 
the number of beneficiaries, and to-specify the particular property to 
go to Turpin, trustee, and that to the complainant. The directions 
for the drafting of this will were given by Ralston in person to Mr. 
Ogden, and when he was informed, in the presence of the complain- 
ant, that his marriage had revoked the will, he readily and promptly 
expressed his willingness and desire to execute the deed which would 
carry out his original design of giving to Turpin’s children the en- 
joyment of this property after his death. And all of his subsequent 
acts in this regard show that what he said and did on the occasions of 
the execution of the several deeds, was the truthful expression and 
execution of his voluntary and long cherished wish and purpose. 
The complainant, in her sworn bill, alleges that when the matter was 
brought to his attention by Turpin, Ralston “ readily consented to 
sign said deed of gift.” (See transcript, page 4.) In her testimony, 
she, referring to the execution of the first deed, simply says that Ral- 
ston signed the deed. She does not say that he signed it either will- 
ingly or unwillingly. It cannot be doubted, however, that he signed 
it willingly. If other evidence were wanting, her failure to testify to 
any unwillingness, on his part, to sign the deed, would be sufficient 
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proof that he did sign it willingly. It cannot be doubted that if the 
contrary were true she would be eager to show that fact.* 

But we are not left to this negative testimony. Ralston not only 
“readily consented” to the execution of the deed, but he immediately 
proceeded in person to arrange actively for the execution. He went per- 
sonally in a carriage from his house to the hotel in Stamford and asked 


J. M. Ogden to go with him to Bridgeport to have the deed signed, 
giving to Ogden the reason why it was necessary to go there for that 


purpose. Not finding the commissioner in Bridgeport, he and the 
complainant went to New Yorkin company with Turpin where the first 
deed was signed August 26th, 1880. Mr. Ogden was invited to dine 
with Ralston and complainant the day they went to Bridgeport together, 
and was at the commissioner’s office in New York the next morning 
immediately after the deed of August 26th was signed, and there saw 
all the parties. He testified (transcript, page 217) that he never heard 
any entreaty or persuasion to induce Ralston or complainant to sign 
the deed ; and that his going with witness was “perfectly voluntary.” 

Ralston and complainant after the execution of the first deed 
returned from New York to Stamford. Upon information received 
that on account of an informality in the first deed it was desired that 
he’should execute a second, Ralston and complainant, by appoint- 
ment, came alone from Stamford to New York, and on August 28th, 
1880, they both joined in the execution of the second deed. The 
testimony as to what transpired at that time and immediately there. 
after is full and complete and stands without even an attempt at con- 
tradiction. (See testimony of Alex. Proudfit, beginning on page 128 
of the transcript.) Whatever may have been the exact language used 
by Ralston Mr. Proudfit testifies that Ralston himself asked for the 
paper which he had advised or written Turpin abont—(see transcript, 
p. 134,) that both he and the complainant read and signed the same— 
that the reading was carefully done by them, consuming some time— 
that complainant was fully interrogated by the commissioner as to 
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*It is to be noted by the Court that both in her original bill and in her testimony, 
the complainart speaks of the execution by Ralston of only two deeds, the one of 
August 28th, 1880 and that of April 19th, 1881, and she attaches copies of them 
as exhibits. Upon the filing of the answer setting up the facts of the execution of 
the three deeds, the first one being of date August 26th, 1880, she filed an amend- 
ment to her bill stating that she supposed the deed of August 26th, 1880, had been 
destroyed and hence she did not refer to the same in her original bill. (Transcript, 
page 48.) In her testimony she always speaks of the deed of April 19, 1881 as the 
second deed.’’ 
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whether her signature was free and voluntary—that there was “not 
a bit” of solicitation by anyone to induce the signature of the deed, 
and that it was done freely, voluntarily and in a pleasant manner. 
(See transcript, pages 128, 129 and 130.) 

The testimony of Proudfit narrating what occurred immediately after 
the execution of the deed of Aug. 28, is still more important as showing 
beyond question that the making of the deed was perfectly voluntary on 
the part of Ralston, and was the execution of the identical purpose which 
he had maintained and in many ways and at numberless times expressed 
during the eleven years previous thereto. Turpin was not present 
and there was nothing to induce him to attempt to deceive Proudfit as 
to his motive. In going down town with Proudfit from the com- 
missioner’s office, Ralston voluntarily began talking about the deed 
he had just signed,and what induced him-to make it. There is no hint 
that he had done it because Turpin or anyone else had suggested it to. 
him or in any manner pursuaded him to do it. There was not even 
an expression that he was influenced by a desire to please Turpin. 
There was not the least intimation that he had been induced to 
make the deed by any belief or apprehension that, situated as he was 
relatively to Turpin, he felt that his personal interest required him 
todo so. Every feature of this kind is absolutely wanting in the 
reasons assigned by him, and the reasons which he does give to 
Proudfit at a time when he was “perfectly sober” (transcript, page 128) 
and “ perfectly rational,” (transcript, page 129), were identically the 
same reasons which had been given by him during the previous 
eleven years to all persons with whom he talked about it, viz.; the 
great friendship which had existed between him and Turpin and his 
appreciation of Turpin’s personal services to him, &c. ‘The reasons. 
thus expressed by him voluntarily to Proudfit were the same as 
those which had induced him to make the will of 1874, by which he 


gave to Turpin and his family one-half his estate, reasons which in 


this will found their tenderest expression in the committal to them 
by him of the care of his monument and grave after his death. They 
were the same reasons as those which had influenced him in the will 
of 1879, to again leave to Turpin’s family about one-half his estate— 
the will in which, made on the eve of his marriage, he passed by 
the woman he was so soon to make his wife, as well as by all of his 
blood relatives excepting only his grandmother during her life, and 
gives his family pictures to Turpin, and puts on record the reasun, 
“ having enjoyed his friendship for a long course of years.” 
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Where one has for many years expressed frequently his de. ermina- 
tion to make a certain gift, assigning his reasons for such intention, 
and where he subsequently does make the gift, and after having so 
made it, assigns the same reasons for the act as he had previously 
- assigned for the intention, it would seem to require no argument to 
prove that the act was the result and consummation of the original 
and long cherished intent, and that if the original intent was voluntary 
the final act was equally so. | 

After the execution of the deed of August 28th, 1880, Ralston 
remained in Stamford, Conn., while Turpin was in Macon,Ga. The 
correspondence shows that their relations continued tu be of the most 
friendly and cordial character. 

April 14th,1881, Turpin writes to Ralston that the former deed 
has been pronounced informal and encloses him another deed convey- 
ing the same property to Turpin, trustee for the same beneficiaries, 
which he requests him to sign. The letter enclosing this deed to 
Ralston is dated, April 14th, 1881, and is found on page 283 of the 
record, The letter contained also an enclosure of a bill in equity 
filed to perfect title to the Ralston Mansion house, which was about 
to be sold, and which had nothing to do with any matter in contro- 
versy in this case, The receipt of this letter and the enclosures are 
acknowledged by Ralston to Turpin, in the postscript of the letter of 
April 18th, 1881, (see transcript, page 278,) in which he says he 
will go down (meaning to New York) Tuesday and send him the 
papers Tuesday night, They did go down to New York, on the. 
next day, April 19th, and both Ralston and complainant signed the 
deed before a commissioner, and on the 20th, Ralston writes to 
Turpin, see transcript, page 278, that on the day before (19th, the 
date borne by the deed) he had sent him the papers, “all duly signed 
and sealed by registered letter from New York.” Here was a prompt 
compliance with the request indicative of the most perfectly voluntary 
action on the part of both Ralston and the complainant, The letter 
is acknowledged on the day of its receipt, and with such acknow- 
ledgment is sent a promise to execute and return the deed the next 
day, which promise is promptly fulfilled. The deed is returned in a 
registered letter, although there is no request that it should be so 
done, showing the interest and desire he felt for its safe transmission 
to Turpin. The complainant joins in the deed, although the letter 
of Turpin contains no request for her todo so. The letter contained 
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a request for her to sign the bill in equity but said nothing about her 
signing the deed. 

The most conclusive evidence that the signing of this deed was vol- 
untary on the part of Ralston is furnished by the evidence of the com- 
plainant herself. Turpin was a thousand miles away, and no friend, or 
even acquaintance present; and the complainant testifies she was coerced 
by Ralston to sign the deed. She says: (Transcript, page 97). “As 
to the second deed,” (meaning that of April 19th, 1881), “I was told 
by Mr. Ralston that as I had signed the first, I must sign the second. 
He told me that if I did not sign it, I would not be his wife any 
longer than five hours.” It would be difficult to furnish stronger 
proof of the voluntary and unalterable intent of Ralston to do every- 
thing which would finally effectuate his purpose to make this gift. 
It cannot be conceived that one could make this threat and coerce 
the complainant to sign the deed against her will, if it was through 
undue influence controlling and dominating his own will that he was 
himself induced to sign it. The complainant cannot escape the full 
force and effect of this testimony. It is not simply the fact that it is 
testimony offered on behalf of the complainant by which she is bound 
under the operation of a technical rule; it is the testimony of the com- 
plainant herself, by which she is most firmly bound by every rule, legal 
and moral. If the testimony is true, it controls her case against her 
on the vital point. If the testimony is not true, it is a thing about 
which she could not have possibly been mistaken, and the fact of its 
falsity necessarily discredits and renders valueless her entire testi- 
mony. alsus in uno, falsus in omnibus. We do notsay it is false, 
and the complainant herself cannot deny its truth. 

With the foregoing strong proot that the execution of the deeds 
was Ralston’s voluntary act, we come to the discussion of the ques- 
tion whether anything done by Turpin would destroy the conclusions 
naturally following such proof, and establish in their stead the con- 
clusion that the making of these deeds was the result of undue influ- 
ence on the part of Turpin. Up to the time that Turpin went 
to Stamford. the evidence is uncontradicted that he had never 
uttered a word or done an act the purpose of which was to induce 
Ralston to make the gift. With reference to his going to Stamford 
and suggesting the deed to Ralston, we submit that the controlling 
principle is this: if the intent was then existent in the mind of Ral- 
ston, as it had been for ten years previously, then that voluntary 
intent is the essential element, and the suggestion as to the particular 
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form in which that intent shal] be executed will not in any manner 
affect the character of the act as a voluntary act. 

The testimony as to what Turpin said or did does not show any 
persuasion or the attempt to exercise any undue influence. The bill 
sworn to by complainant alleges that Turpin said to Ralston that he 
(Ralston) had frequently promised to do something for his (Turpin’s) 
children, &c., and that then was as good a time as any. (See tran- 
script, page 4). In her testimony she gives an altogether different 
statement of what Turpin said. She says Turpin called Ralston and 
complainant into the library and reminded Ralston in her presence 
that his mother had intended to leave some property to his (Turpin’s) 
children, but that he (Ralston) had told her to never mind—that he 
would see that they got something by his will. She then narrates 
that he explained to them fully the nature of the deed, and the effect 
of the same, conveying the same property which he had devised to 
him, as trustee, in the will of December, 1879. (See transcript, page 
95.) The bill, not being evidence, is only pertinent to show the 
difference between the complainant’s two sworn statements. If this 
is what Turpin said, it was a simple reminder of a fact which he 
ought not to have forgotten, and we submit there was no impropriety 
in it, especially in view of the long-expressed intent of Ralston to 
give Turpin’s family this property for their enjoyment after his death. 

Turpin, however, says in his sworn answer that he simply said to 
Ralston, in the presence of complainant, that his marriage had 
revoked the will of 1879, and enquired of him whether his often 
expressed intention to give a portion of his property to his (Turpin’s) 
children, was still his wish; that Ralston replied, unhesitatingly, 
that that was still his wish. Turpin then asked him if he was will- 
ing to sign a deed to the same property designated in the will, con- 
veying the title of the property, but reserving the use of said property 
to himself; that Ralston replied without hesitation he would do so 
with pleasure; that the complainant‘ulso readily assented and expressed 
her perfect willingness to sign the deed. Turpin in his testimony 
(transcript, page 209,) testifies substantially to the same thing. Speak- 
ing of what occurred during his visit to Ralstou and complainant, he 
says: “I don’t think there was an unkind word from bottom to top, 
or even a feeling that I know of. While there I told Ralston that 
now that he was married, the will he had made in favor of my chil- 
dren would be of no good; and if it was agreeable to him and to 
her, I had a deed drawn, and read it to them, and they both said 
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they would sign it with pleasure, and glad for me to have it that 
way. The deed just gave the’children the same property as the will 
did, and they both said they would do it with pleasure, and it seemed 
to afford her as much pleasure as Ralston, and they did not either 
one seem to make the least objection.” And again on the same page 
he testifies: ‘‘I had never used any inducement or persuasion to get 
them to sign the deed before they agreed to sign it. At the time 
they agreed cheerfully to sign the deed. I had used no inducement 
or persuasion, in any manner, shape or form.” He says repeatedly 
in his testimony, in the most emphatic manner, that he never did use 
any persuasion or threat, or offer any inducement to Ralston to prom- 
ise to give any of his property to him or his children, and that he 
did not use or offer any to procure the execution of the deeds. 7 
This repeated and emphatic denial in histestimony, which had also 
been made in his sworn answer, was a direct challenge to the com- 
plainant to produce any testimony to the contrary, if any she could. 
But no reply is made by the complainant to this challenge, and 
no.word or act on the part of Turpin is proven by the complainant, 
which can be legitimately construed into a persuasion or a threat, or 
anything akin to either. She not only does not testify to any such 
word or act of Turpin, but sse does not even intimate that Ralston 
ever at any time said to her that any such word had been spoken to 
him by Turpin. If he had been duminated by Turpin, if by persua- 
sion or by threats, or by their personal and business relations, or by 
any other means or forms of undue influence, he had been induced 
to convey a large portion of his estate without the active exercise of 
his own voluntary will, surely somebody in the years which followed, 
either the complainant in the close relation of wife, or somebody else, 
at some time, would have heard from him some word which would 
have expressed his regret at what he had done, or at least some slight 
suggestion that there was some other reason than his own free will. 
But in all this record there is not-a word of testimony to show any 
‘such utterance by him. On the contrary, under all circumstances 
and at all times, whether drunk or sober, sick or well, whether in 
| Georgia or in New York, whether with friend or with stranger, the 
i | testimony is without contradiction that every word uttered by him 
on this subject, and every act done by him relative thereto, both before 
and after the date of the execution of the deeds, was to the same 
effect that it was his own voluntary wish that the property should go 
to Turpin’s children. \ 
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The attention of the court is particularly called to the following 
two statements : : : 

Ist. The defendant, Turpin, most emphatically denies, in his testi- 
mony, that, at any time, he ever uttered a word of persuasion or 
threat, or ever offered any inducement to Ralston, either to get him to 
agree to make a deed or will in favor of himself or children, or to get 
him to make such deed or will. 

2d. Whatever general allegations there may be in the bill, there is 
not in the testimony a word of evidence of any attempt by Turpin at 
persuasion of Ralston, or of any threat of Ralston by Turpin, or of 
any inducement of any kind offered by Turpin to Ralston designed 
or calculated to get this gift, or the promise thereof, unless the same 
can be found in the complainant’s narration of what occurred in the 
interview between Ralston and Turpin, at which she was present, in 
the library of Ralston’s house at Stamford. The record will be 
searched in vain for more. 

This brings the inquiry on this point within very narrow limits, 
for there are but two witnesses as to that interview—the complainant 
and Turpin. The testimony of each as to what was then said and 
done is very brief. 

The complainant testifies (transcript, page 95) that on the morn- 
ing after the arrival of Turpin, he called Ralston and herself into 
_the library ; that he reminded Ralston that his mother had proposed 
to leave something for his children, and that he (Ralston) had told 
her to never mind, that he would see that they got something by 
his will. She then testifies he added: ‘ Now, I have had that part 
of the property which you mentioned ina will, some time ago, drawn 
up in a deed for the benefit of my children, you to have the use of it 
during your life, and then to goto them after your death. Of course, 
this will not in any way interfere with your wife’s share of the prop- 
erty, as she will have sufficient income to maintain her handsomely 
in case of your death. You may possibly outlive me, and I hope 
you will, but it is always best to have these things attended to.” 
She says the deed was then read, and that Turpin added: “Jimmie, 
the Third street property is of more value than the Cherry street 
property, on account of the large buildings going up on that street, 
and in course of a few years will be the principal business street in 
Macon.” ‘This is her full account of what occurred at that interview. 

Again calling the attention of the Court to the fact that in ber 
sworn bill she gives a different narration of what Turpin said in the 
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interview, we submit that there is nothing in that interview as testi- 
fied to by the complainant, which can be construed into a threat or 
attempt at persuasion or as the offering of an inducement to get Ral- 
ton to make the gift. Her testimony shows that Turpin acted with 


perfect frankness and fairness. He said nothing to Ralston on the. 


subject until he himself called the complainant in to be present. He 
reminded Ralston of the purpose his mother had entertained and his 
voluntary promise made to her. There was no impropriety in his call- 
ing attention to that, considered either in the forum of law or of per- 
sonal delicacy, Ralston’s often repeated avowals of intention being re- 
membered. It certainly contained neither threat nor persuasion. It re- 
cognized the fact that the will had been nallified. It informed him fully 
and completely as to the character of the conveyance and the effect 


of the same. The complainant does not state that any threat or persua- 


sion was used. On the contrary, in her sworn bill she says, (transcript, 
4), Ralston “readily consented to sign the deed of gift.” The complain- 
ant undertakes and professes to give verbatim what Turpin said on 
that occasion, and thus puts the Court in position to judge for itself 
whether the words amount to persuasion, threat or importunity, and 
then in her sworn bill says that Ralston readily consented to sign, &c. 
As there is no testimony in the record of any other occasion on 
which it is alleged that Turpin used any persuasion, importunities or 


threats, or offered any inducement to Ralston, we submit that under: 


this testimony of the complainant herself, there is an utter failure to 
prove that on any occasion he ever used the one, or offered the other. 
Turpin’s testimony makes the case much stronger, but we submit 
that on this issue of persuasion, &c., the case can be safely rested on 
the testimony of the complainant. 


The allegation of complainant, that Turpin, in this interview, | 


deceived Ralston and herself as to the comparative value of the prop- 
erty included in the deed, will be considered separately. 

The allegation that neither she nor Ralston understood the nature 
of the deed, and that they were overreached, is thoroughly disproved 
by her own narration of what Turpin said in explaining it to them, 
as well as the indisputable proof that they both read the first two 
deeds over carefully, and the further fact that they had the last deed 
in their possession for two days, and went together from Stamford to 
New York to sign it. The allegation is further disproved by the fact 
that there is no testimony that Ralston ever said he misunderstood 
it or was dissatisfied with it, or that she ever so claimed for him, or 
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for herself, prior to the filing of this bill. It is further shown that 
Ralston and the complainant were both familiar with this particular 
form of deed, not only from having had the explanation to them by 
Turpin, and from having signed the three deeds which they had per- 
sonally read over, but June 28th, 1881, Ralston signed an agreement 
(transcript, page 233,) to make the same kind of a deed to Mrs. 
Smith, and the deed was made by him in accordance therewith. The 
reservation gave the complainant a special interest in that deed. 
Although this deed was subsequent to the deeds to Turpin, trustee, 
if they had not previously understood the nature of the latter, they 
would have expressed dissatisfaction after having acquired the infor- 
mation through the execution of the Smith deed. : 

The acquiesence of Ralston and complainant for three years, with- 
out complaint or expression of regret on the part of either, is strongly 
indicative of the fact that the gift was the voluntary act of both. So 
far from there being any dissatisfaction, the letters of Ralston and 
complainant to Turpin, subsequent to the execution of the deeds, 
show a cordial friendship, which proves there was no dissatisfaction. 
The last will he ever made was on October 21st, 1881. It was in favor 
of complainant. The duty of having it prepared was entrusted to 
Turpin, in the presence of the complainant, and in it Turpin was 
again named as executor, and a provision was inserted that he should 
not give bond or make inventory and appraisement of the property. 
All this is utterly inconsistent with the belief that Ralston and his 
wife considered, or suspected, that Turpin had taken an undue. 
advantage of them—had by deceit and undue influence, overreached 
them, and had by these means procured for his children a gift of val- 
uable property, which they, of their own free will, would not have 
given to them. 

The charge that Turpin, either by himself or by Ogden, kept a 
watch over Ralston and complainant until the deeds were signed, is 
unsupported by the evidence. Turpin testifies that he never thought 
of such a thing as watching over complainant, as she testifies (tran- 
script, page 212). He*says (transcript, page 209,) that Ralston, at 
his own suggestion, went after Ogden, to go with him to Bridgeport. 
Ralston and complainant were together in Stamford that night, after 
returning. from Bridgeport, and could have seen a lawyer. They 
would certainly have conferred together if they thought they were 
being overreached. After they signed the first deed, they went back 
to Stamford, and, after two days alone, again returned to New York 
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to sign the deed of August 28th; and the last deed was signed seven 
months after, with Turpin a thousand miles away. 


Comparative Value of Property Embraced in 
Turpin Deeds. 


The complainant alleges that Turpin deceived Ralston and herself 
about the comparative value of the property. Turpin testifies that 
he does not remember that while in Stamford we made any compara- 
tive valuation of the property. There was no reason why he should 
do so as the property included in the deed was the same property pre- 
viously included by. Ralston in the devise to Turpin’s children. 
Even if he did say what the complainant represents (transcript, page 
95) it was simply the expression of an opinion as to the influence on 
the value of the Third street property by the improvements going up 
on that street. Unless that was a willful expression of an opinion he 
knew to be false, it would not affect the question. If he had intention- 
ally misstated the amount of rent received from the rent of the stores, 
it would have been different. - The property embraced in the deed was 
less than half of the property then owned by Ralston. Turpin testi- 
fies (transcript, page 210,) that Ralston’s property not embraced in 
the deeds was worth twenty thousand dollars more than that embraced 
in the deeds, 

Alex Block testified (transcript, page 200) that the property em- 
braced in the deeds was worth between forty and fifty thousand dol- 
lars, and that the stores not embraced in the deeds were worth 
between thirty-five and forty thousand dollars. It is shown in this 
record that the Mansion house was worth $20,000.00, which added to 
the valuation of the other property not embraced in the deed, would 
make it between fifty-five, and sixty thousand dollars;an excess of 
$15,000.00, or $20,000.00 in favor of property not embraced in the 
deeds. 

Henry Horne testified (transcript, page 202) that there is.not more 
than from three to five thousand dollars valuation in favor of the pro- 
perty embraced in the deeds compared with the stores not embraced 


in the deeds. Adding the $20,000.00 value of the Mansion house, and 
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there isstill a difference of from $15,900.00 or $20,000.00 in favor of the 
property not embraced in the deed. 

This is the entire testimony as to the valuation of the property. 
It is uncontradicted by the complainant. R. W. Cubbedge, Elliott 
Estes and M. R. Freeman were put on the stand by complainant to 
testify as to proper commissions on rents. ‘Two of them were real 
estate agents, and neither of them was asked by complainant’s counsel 
any question as to the comparative valuation of the property embraced 
in the deeds and the property not so embraced. 


The Influence of Turpin over the Complainant 


The complainant alleges that at the time she signed the deeds she 
was also under the influence of Turpin. Upon this we simply quote 
the following comment of the learned Judge in his opinion. (See 
transcript, page 304.) : 

“Tt is idle toclaim that Turpin had any dominating influence over 
the complainant. The solicitude which counsel attribute to fear that 
her reputation would be impaired by Turpin’s disclosures, is hardly 
credible in the case of a woman of her antecedent experiences, and 
she would hardly value that temporary good fame in the small town 
of Stamford as equivalent to a block of city property in the heart of 
Macon.” To which he adds that there is no evidence that Turpin 
ever threatened to reveal her past life, etc. 


If the foregoing argument has established the propositions that 
Ralston had the mental capacity necessary to make a valid deed, and 
also that there was no pursuasion, or threat used by Turpin, or any 
inducement of any kind offered by him to get Ralston to promise, or 
to make the gift, then the contention of the complainant must neces- 
sarily be limited to the proposition, that by reason of their relations 
Ralston could not make a valid deed of gift to Turpin. 

We shall endeavor in what follows, to show that under the law 
such a proposition is equally untenable with those previously exam- 
ined. 
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Turpin’s Character. 
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Before proceeding to that branch of the argument, we beg to remark 
that the defendant, George B. Turpin, has in this record the conclu- 
sive evidence of a character which should weigh heavily in his favor 
in the determination of all doubtful questions of fact in this case. 
During the life of the elder Ralston he was the trusted manager of 
his large property. After his death acting under the power of attor- 
ney from the administrator, Turpin practically administered upon 
and wound up his estate. He subsequently became the guardian of 
the person and the property of the younger Ralston, and for two 
years as such had supreme control of all his property. He was after- 
wards the sole executor of the will of Ralston’s mother and wound 
up the business and distributed the property thereunder. As previ 
ously stated all of his acts in the control and management of these 
large properties are nécessarily on record in the probate and guardi- 
ans court in Macon, open to the examination ofall. The able and 
vigilant counsel for the complainant are unable to find a single error 
or mistake at which to point the finger of criticism. The only irre- 
gularity disclosed in all of these records is his voluntary omission to 
collect $3,000.00 from young Ralston, which the Court had awarded 
him as his due. This case was tried in the community where all 
this work was done and where he had lived as a business man for 
nearly forty years. Ifin the management of these properties there 
had been on his part anything unclean or crooked, even though not 
disclosed by the court records, there would have been persons in Ma- 
con to testify toit. But from all the witnesses, with the exceptions to be 
presently noted, the uniform testimony has been of correct and upright 
dealing. Out of the crucible in which his character has been tried, 
has only issued the pure,gold of honesty, integrity and loyalty to the 
friendships of father, mother and son. 

One of the exceptions to this uniform testimony is found in the 
evidence of the complainant herself, who seeks to show that Turpin 
abandoned Ralston after he had secured the deeds. The other excep- 
tion is found in the testimony of W. D. Palmer, who is the security 
of the complainant upon her appeal bond. His testimony (transcript, 
page 188,) as to what Turpin said about tearing up Ralston’s wills, 
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has no significance, unlegs to prove the same things testified to by the 
complainant, that Turpin cared nothing for Ralston after having 
secured the deeds. Against these two witnesses, we think we can 
safely balance the great mass of evidence of his loyalt: 
to Ralston, as well as the untorn deedy which were pu 

The charne i in this bill against Turpin is of the gravest 
ous character. Itis that he cunningly and fraudulen__ 
his former ward, the son of his lifelong patron and friend, and that 
while he was little better than,a maudlin imbecile, he had deceived 
him and, by importunities and the exercise of undue personal 
influence, he had illegally acquired a large portion of his property. 
As laid down in Hunter vs. Atkins (3 Mylne and Keene), the proof 
of his good character is properly to be considered as raising a pre- 
sumption against the truth of such a charge. 
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has no significance, unlegs to prove the same things testified to by the 
complainant, that Turpin cared nothing for Ralston after having 
secured the deeds. Against these two witnesses, we think we can 
safely balance the great mass of evidence of his loyalty and devotion ~ 
to Ralston, as well as the untorn deedy which were put in evidence. _ 
The charge in this bill against Turpin is of the gravest and most hein- 
ous character. Itis that he cunningly and fraudulently overreached 
his former ward, the son of his lifelong patron and friend, and that = =— 
while he was little better than,a maudlin imbecile, he had deceived 
him and, by importunities and the exercise of undue personal 
influence, he had illegally acquired a large portion of his property. 
As laid down in Hunter vs. Atkins (3 Mylne and Keene), the proof 
of his good character is properly to be considered as raising a pre- 
sumption against the truth of such a charge. 
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Legal Principles Applicable and Authorities 
| Discussed. 


In order to determine whether the law raises any presumption 
against the validity of the gift from Ralston to Turpin’s children, it 
is necessary, first, to determine whether there were any confidential rela- 
tions existing between Turpin and Ralston at the time of the gift; 
and also to determine the nature of those relations, for in some con- 
fidential relations the presumption is against the validity of the con- 
tract, or validity of the transaction, and in others there is none. 

In connection with this branch of the argument, we refer the Court 
to the previous discussion in this brief of the nature, under the evi- 
dence, of the personal’ and business relations between Turpin and 
Ralston, beginning on page 48 and ending on page 61. 

Wherever the relation implies control or dominion—such as guard- 
ian and ward, trustee and cestut que trust, etc., all dealings between 
the parties are subject to an adverse presumption, because those rela- 
tions effer opportunity for the exercise of dominion over the will of 
another. Hunter vs. Atkins, 34 Mylne & Keene, 113; Kerr on 
Fraud and Mistake, pages 176 and 177; Smith vs. Kay, 7th House 
of Lords Rep., 751; Ulrich vs. Muhlke, 61 II1., 499. 

There are other reiations recognized as confidential, such as prin- 
cipal and agent, &c., which do not imply dominion or control ; but 
where dealings between parties are closely scrutinized because these 
relationships offer opportunities for the abuse of the trust or the con- 
fidence reposed. See previously cited authorities. 

In the first class, to-wit: as between guardian and ward, confi- 
dence is implied as well as dominion. 

In the latter class, confidence alone is implied, while dominion is 
not contemplated. 

To say that an agent is in a position to dominate the will of the 
principal is to put the creature over the creator—that the servant is 
greater than his lord. No Court has ever held that a person holding 
& position revocable at any time at the will of another, isin a position 
to exercise a controlling dominion. 

The relations existing between Turpin and Ralston at the time of 
this gift, was that of principal and agent. The law will presume 
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that the principal had confidence in the agent; but does not presume 
that the agent had dominion over the principal. 

There are certain acts of the agent which will always be set asi-le 
at the instance of the principal, to-wit: the agent to sell cannot him- 
self be the buyer; nor can the agent to purchase be the seller; and 
this is true without reference to the good faith of the agent. This 
principle of law rests upon the grounds of public policy. 2d Pome- 
roy’s Eq., Sec. 959; Story’s Eq., Sec. 315. 

While all transactions between the principal and agent (such as 
contracts or gifts between themselves) are closely scrutinized for the 
purpose of ascertaining that there has been no abuse of the confidence 
reposed, the law raises no presumption against the contract or gift. 
The only inquiry which the law will make in cases of this kind is: 
was there any confidence reposed, and has it been betrayed? While 
the law will presume confidence when the relation of principal and 
agent is established, the burden is upon the party attacking the con- 
tract, or gift, to show that such confidence has been betrayed. We 
find the rule tersely stated in 2d Pomeroy’s Equity Jurisprudence, 
section 951: ‘ Equity will relieve’where influence is acquired, and 
abused ; or where confidence is reposed, and betrayed.” The first 
part of the rule, to-wit: that equity will relieve where influence is 
acquired, and abused, refers to that class of confidential relations 
where the law presumes bothconfidence and dominion, such as guar- 
dian and ward, trustee and cestut que trust, parent and child, etc. In 
this class of cases both confidence and dominion are presumed, and 
hence the presumption arises against the transaction, whether it be a 
contract or gift. But even in this class of cases, where both confi- 
dence and dominion are presumed, and where there is a presumption 
against the validity of the transaction, there is no prohibition against 
gifts or contracts between such persons , and if the party claiming the 
benefit of the gift can show that it was the voluntary act of the donor, 
free from any undue influence, the gift will be upheld. 2d Pomeroy’s 
Eq., Sec. 961; Huguenin vs. Baseley 14 Vesey, Jr., 273. 

It cannot be claimed that Turpin’s relation towards Ralston at the 
time of this gift was within the scope of those principles which apply 
as between guardian and ward. Turpin had fully settled with Ralston 
eleven years before the date of the transaction now assailed. All 
accounts had been settled; all monies, notes and property had been 
turned over to Ralston, and receipted for by him to Turpin, (see 
transcript, page 269,) and certainly tbere can arise no presumption of 
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undue influence existing at the time of this transaction—eleven years 
after the relationship of guardian and ward had ceased and after all 
accounts had been settled. | 

In the case of Kettrige vs. Belton, (14 N. H., p. 401), the Court 
held that a transaction between a guardian and ward, made three 
years after the settlement of their accounts, was valid, and that the 
emancipation of the ward from the influence of the guardian would 
be presumed. 

The Code of Georgia (Section 1847) puts a limitation of four years 
upon the ward’s right to reopen the account. The Section is in the 
following words: ‘No final settlement made between guardian and 
ward car bar the ward, at any time within four years thereafter, from 
calling the guardian to a settlement of his account, unless it is made 
to appear that the same was made after a full exhibit of all the guard- 
ian’s accounts, and with a full knowledge by the ward of his legal 
rights.” This may be taken as indicative of the theory of the law, 
that within four years the ward would have become so entirely inde- 
pendent of the guardian’s influence as to raise a conclusive presump- 
tion that the ward had instituted an investigation for himself into all 
the dealings between them. ‘There are a number of cases where gifts 
by the ward to the guardian have been set aside; but we think we 
are entirely safe in saying that upon an examination of the facts, it 
will appear that the gifts were made within a short time after the 
arrival of the ward at majority; many of them before settlement of 
the accounts; some of them where the guardian demanded the gift 
as a condition precedent to settlement, and some where the guardian 
still retained a dominion over the property. An examination of these 
cases will show how different they are from the case at bar, when the 
act assailed was done by a mature man (then thirty-two years of age), 
who at the time resided a thousand miles from the place of residence 
of the guardian. We do not think, therefore, that the complainant 
can claim that this case is affected by any presumption which the law 


raises with reference to transactions between guardian and ward. 


It is true that there are some cases in which the Courts have said 
that where a guardian, without settling with his ward and delivering 
his property to him, continues to act as such, the accounts between 
the parties will be subject to the same rules as pending the relation- 
ship. An examination of these cases will show that the application 
of the principle is wholly limited to questions of account; and, of 
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course, the propriety of the rule will be conceded, that the guardian, 
like every other fiduciary, should be honest in his accounts. 

It is also said by Pomeroy (Vol. 2, Sec. 961), that the rule as to 
guardian and ward will be applied to cases of actual guardianship, 
whether there was a legal guardianship or not. (See Note 3d, page 
495). An investiyation of the cases cited in support of this state- 
ment shows that they were not cases where the guardian had con- 
tinued, either as guardian or as agent, to manage his ward’s property, 
but that they are cases of persons who, by their own act and without 
authority of law, have made themselves what may be called guard- 
ians de son tort of minors. Each case cited is that of a minor. In 
the relationship of guardian and ward, the guardian has the custody 
both of the person and of his property, and in his management of 
the property he not only receives the income, but makes the disburse- 
ments. This statement will at once exhibit the fundamental change 
which occurred in the relationship of these parties when Turpin 
ceased to be guardian, and whén Turpin & Ogden became simply his 
real estate agents in Macon to collect his rents and to remit them to 
him, accompanied with monthly or quarterly statements. 

The evidence in this case does not show that Turpin was the man- 
ager of Ralston’s property beyond the collection of his rents. When- 


ever there was anything important, like a sale or a settlement, Ralston | 


acted for himself. Ralston had complete possession and control of 
his own property. There is nothing in the evidence to intimate that 


Ralston ever felt that Turpin had any dominion or control over his. 


property; nor is there any intimation in the evidence that Ralston 
could not, at any and all times, have done with his property as he saw 
fit; nor is there anything in the evidence to intimate that Turpin 
had any further management of the property than simply to collect 
rents, have repairs made, and the property insured, &c. 

The principles laid down in the authorities above cited abundantly 
establish these two propositions, to-wit: That there is nothing in 
the ordinary relationship between a real estate agent to rent 
out property, and to cdllect rents, and the owner of the property, 
which establishes any such confidextial relations as will raise a pre- 


sumption against the validity of a gift of a portion of the real estate by. 


the owner to the agent. Nor, does the relation of friendship and 
esteem, and great personal confidence in the integrity and capacity of 
such agent, resulting from long service of the agent to the donor, and 
to his father and mother before him, establish such a relation of trust 
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and confidence contemplated by the law as one which will raise a 
presumption against the validity of a donation of a portion of the 
real estate by the owner to the agent, 

While the complainant is compelled to admit that the relation 
which existed between Ralston and Turpin at the time this deed of 
gift was made, to-wit: that of principal and agent, was not such a 
one of itself as would, under the Jaw, raise a presumption againt the 
validity of the gift, for the reason, that while the law presumed con- 
fidence, it did not presume dominion, yet, the complainant urges that 
Turpin had acquired dominion over Ralston, pending the relation- 
ship of guardian and ward, and that after this relationship had 
ceased, and a settlement of all accounts was had, Turpin stil] con- 
tinued to manage Ralston’s property in Macon, and that by reason of 
this fact, the dominion which Turpin exercised over Ralston while 
he was his ward continued up to the making of this gift. Tothis we 
reply: that if this be true, the burden is upon the complainant to 
prove it as a fact, and she cannot rely’upon any presumption of law 
to establish it. As already stated, the law will not presume that 
such a dominion continued to exist for so long a time, to-wit: eleven 
years after the relationship of guardian and ward had ceased; and 
that if the complainant relies upon a presumption to establish undue 
influence, it must be such a presumption as the law will raise by 
virtue of the relationship existing beween the parties at the time of 
the gift; and we have endeavored to show that that relationship, 
being one of principal and agent, no presumption arises, 

If the complainant claims that the law presumes that the declara- 
tion made by Ralston, when he was Turpin’s ward, of his intention 
to leave Turpin his property, or a portion of it, was caused by the 
dominion that Turpin as his guardian exercised over him, then we 
reply: that his frequent declarations to the same effect, made long 
after the relationship of guardian and ward had ceased ; as well as 
the will of 1874, which was made freely and voluntarily, without 
hint, intimation or suggestion from anyone, and which left one-half 
of his property to Turpin and his children, as well as the will 
of 1879 substantially to the same effect rebut the presumption 
of dominion, and strengthen the position of defendant that that 
daclaration, as well as all others on this subject, was made freely and 
voluntarily; and that that declaration, as well as all subsequent 
declarations, and as well as the wills set forth in the record, estab- 
lishes, beyond controversy, that the same were freely and voluntarily 
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made, and not brought about by any undue influence that Turpin 
may at any time have exercised over him. All that the complainant 
can contend for, is that the fact of Turpin & Ogden’s renting Ralston’s 
property in Macon after the relationship of guardian and ward had 
ceased, establishes that Ralston’s confidence in, and friendship for, 
Turpin, continued to exist up to the time of the making of the deeds. 
This we admit, and reply that the existence of confidence and friend- 
ship is no reason to set aside the gift, or to impeach it; but on the 
contrary, it is a very strong reason for upholding it. This principle 
is very clearly established in the celebrated case of Hunter vs, Atkins, 
(3 Mylne & Keene, p. 113,) with reference to which Mr. May, in his 
work on fraudulent conveyance, says: “ No better epitome of the 
law on this subject can be found than in Lord Brougham’s judgment 
in Hunter vs. Atkins.” Story also approves it as a leading case. 
This was a case of a gift by a principal to his confidential agent, the 
donor being upwards of ninety years of age, and for many years the 
personal friend of his agent. ‘The gift was also made without the 
intervention of a disinterested third person. It was charged that the 
defendant procured the deed executed by Admiral Hunter while he 
was laboring under a fit of mental derangement, and that he had no 
friend or advisor, and that Atkins possessed absolute control and 
influence over him, and was able to’make him do whatever he 
pleased. That the deed was never read over to Admiral Hunter, or 
perused in his behalf by any professional adyisor, and that he did not 
understand the effect and purport of the deed which he had executed. 
The attention of the Court is directed to the entire decision, as no 
extract from it will, of itself be sufficient to convey the full import of 
the same, Atkins is spoken of as the “ Alderman,” and Hunter, as 
the “ Admiral.” We call special attention to the foliowing extracts 
from the decision : P 
“Ifthe Alderman did stand in confidential relation towards him, 
(Hunter,) then the party seeking to set aside the deed could not be 
called upon to show direct fraud; but he must satisfy the Court by 
circumstances that somé¢ advantage was taken of the confidential rela- 
tion in which the Alderman stood. If the Alderman stood towards 
the Admiral in any of the known rela ions of guardian and ward, 
attorney and client, trustee and cestui que trust, then in order to support 
the deed, he ought to show that no such advantage was taken ; that all 
was fair; that he received the bounty freely and knowingly on the 
donor’s part, and as a stranger might have done; for I take the rule to 
N 
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be this ; there are certain relations known to the law as attorney, guard- 
ian, trustee ; and if a party stand in these relations to client, ward or 
cestui que trust, and takes a deed, or makes a bargain, the proof lies 
upon him that he has dealt with the other party, the client, ward, 
etc., exactly as a stranger would have done, taking no advantag: of 
his influence or knowledge; putting the other party on his guard ; 
bringing everything to his knowledge which he himself knew. In 
short, the rule rightly construed is, that the person standing in such 
relation must, before he can take a gift, or even enter into a transac- 
tion, place himself in exactly the same position as a stranger would 
have been in, so that he may gain no advantage whatever from his 
relatiov to the other party beyond what may be the natural and una- 
voidable consequence of kindness arising out of that relation. The 
client, for example, may naturally entertain kindly feeling toward 
the attorney or solicitor by whose assistance he has long been bene- 
fited, and he may safely and wisely desire to benefit -im by a gift, 
or, without such an intention being the predominating motive, he may 
wish to give him the advantage of a sale or a lease. No law that is 
tolerable among civilized men—men who have the benefits of civility, 
without the evils of excessive refinement and over-done subtlety can 
ever forbid such a transaction, provided the client be of mature age 
and sound mind, and there be nothing to show that the disposition 
was pressed, and that the attorney or solicitor availed himself of his 
situation to withhold any knowledge, or to exercise any influence 
hurtful to others and advantageous to himself.” 

Referring in this decision to the case of Griffiths and Rob- 
bins, Lord Brougham says: “That was a case of an aged female, 
stricken with blindness, or nearly so, and reduced by her age and her 
infirmities to a condition of long dependence upon a niece and the 
husband of that niece, to whom she made a gift; and the present 
Master of the Rolls, then Vice-Chancellor, held that persons claiming 
the benefit of the gift were bound to on that it was the result of 
her free will, and: effected by the intervention of some indifferent 
person. But it is quite clear that he used this as one of the obvious 
tests or criterion of that for which we seek in all of these cases, 
viz: the proof of a voluntary and deliberate act, and not the only 
way in which the deed can be shown to be of that description. No 
man can doubt, for instance, that if letters had been produced, writ- 
ten by an old woman for a course of time, and without any interfer- 
ence at all; or conversations had been proven in which her deliberate 
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intention had been expressed under no agency of influence or decep- 
tion, the gift would have been good. To hold the contrary would 
be to say that the law will not allow a person dependent upon the 
kindness of others: for her comfortable existence to show her grati- 
tude towards them in the disposal of her property. In other words, 
to deprive such a person of that power over her property, whom it 
most of all imports to possess and to use that power of disposal. In 
no other case has anything of the kind ever been laid down; and I am 
of opinion that it is not Jaid down in Griffiths vs. Robbins, unless you 
take the letter of the judgment against it plain meaning.” 

In the same case, the Lord Chancellor says: “The rule, I think, 
cannot be laid down much more precisely than I have stated it—that 
where the known relation of attorney and client, guardian and ward, 
trustee and cestui que trust, exists, the conduct of the party benefited 
must be such as to sever the connection, and to place him in tiie same 
circumstances that a mere stranger would have stood, giving no ad- 
vantage save only whatever kindness or favor may have arisen out of 
the connection ; and that where the only relation between the parties 
is that of friendly habits, or habitual callings on advice and assist- 
ance, accompanied with partial employment in doing some sort of 
business, care must be taken that no undue advantage should be 
made of that influence thus acquired. The limitations of natural 
and unavoidable kindness, with its effects, and ‘undue influence exer- 
cised, or unfair advantage taken, caunvt be more rigorously defined. 
Nor is it, perhaps, advisable that any strict rule should be laid down— 
any precise line drawn. If it were stated that only certain acts should be 
‘the only test of undue influence, or that certain things should be 
required to rebut the presumption of it (such as the calling in of a 
third person), how easy would it be for a cunning man to avoid the 
one, or protect himself by means of the other, and so place his mis- 
deeds beyond the denunciation of the law, and to secure the fruits of 
them out of its reach. If any one should say that the rule is thus 
recognized, which from its vagueness cannot be obeyed, because it 
cannot be well discerned, the answer is at hand. AJ1l men have the 
interpreter of it within their own breasts; they know the extent of 
that influence, and are conscious whether or not they have taken 
advantage of it ina way that they would feel indignant if a person 
in the same circumstances should do in regard to themselves. The 
circumstances of this case, therefore, are to be carefully examined and 
weighed, the general rule being of a kind necessarily so little capable 
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of exact definition; and on the result of the inquiry we are to say, 
has or has not an undue influence been exerted, an undue advantage 
taken ?” 

Lord Brougham further says: “The two individuals, however, 
had, besides the intercourse of acquaintance and business, been united 
in very strict friendship for a period of about forty years. Their ages 
were very different, but they had been shipmates in former times, 
and corresponded, as all the evidence showed; and there was no one 
for whom the veteran seaman had so great a regard as for his ancient 
friend and comrade. If this bond may be said to have increased the 
Alderman’s means of influencing him, it points, on the other hand, to 
a source of kindness and preference altogether legitimate and pure. 
Indeed, this consideration goes further; it materially lessens the 
weight of any remark that might arise from the exercise of influence 
acquired by the confidential employment; and, further still, it even 
impairs the force of any inference to be drawn from the other rela- 
tions in which the parties stood towards each other, in proof of the fact 
that such influence had been used , for it offers an explanation of the 
favor shown without having recourse to the supposition that the know- 
ing or crafty counselor had pressed upon the less wary client.” 

In speaking of the evidence of voluntary intent onthe part of the 
Admiral, the Lord Chancellor says: “ It appears, and nothing can be 
more important to the whole discussion, that many years before, as 
early as the 23d of October, 1811, he had been minded to make an 
instrumeut of some kind to enable the Alderman toact in furtherance 
of his wishes.” 

We quote at length from the decision in Hunter vs. Atkins, as it 
establishes several propositions which we contend for in this case, 
and hereafter it will only be necessary to allude to the quotations 
above given. 

The case of Ulrich vs. Muhlke e¢ al. (61 IIl., p. 499) recognizes the 
sae legal principle as that stated by Lord Brougham in the case of 
Hunter vs. Atkins. The Court says: “ We have examined the rule 
of equity invoked by the complainant as applicable to such cases ; 
and no commentator on the principles of equity, and no reported 
case, goes tothe extent of saying that by force of such a relation the 
deed is ipso facto void. If such were the rule, a grateful man to 
whom important services had been rendered; whose estate had been 
saved from ruin by a friend who had no stipulated fee in compensa- 
tion; would be prohibited from receiving any testimonial of the grat- 
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itude of the other. Kindness, important services and friendship to 
the distressed would be.under legal ban, A man in the full posses- 
sion of his faculties would be prevented from selling or giving away 
any portion of his large estate to one by whose advice and counsel it 
had been rescued from ruin. It is difficuit at all times to prove neg- 
atives ; to prove that a grantee standing in this position did not use 
the influence he possessed over the grantor to procure the deed ; that 
he did not abuse the confidence reposed in him; nor does the rule 
require it.” 


There is a great deal of testimony showing that Ralston had confi- 
dence in Turpin. All witnesses were plied with questions to elicit 
this fact, and they show that Ralston not only had confidence in him, 
but that there were the strongest, and best, and most worthy reasons 
why he should have had this confidence. The Court would naturally 
expect, after being surfeited with testimony of this sort, that the com- 
plainant would then have attempted to show an abuse and betrayal 
of this confidence; but not a fact is proven in the entire record which 
supports any such conclusion. Itcannot be claimed that there was any 
deception as to the consideration of thedeed. Ralston having already 
made two wills in favor of Turpin and his children; and having 
already expressed his intention of leaving to them his property, or a 
portion of it; and this appearing to be the free and voluntary action 
of Ralston, there was no impropriety (certainly, no legal wrong) in 
Tupin, familiar with the long-expressed wish and desire of Ralston, 
ealling his attention to the fact that his marriage had revoked the will 
of 1879, and inquiring whether it was still his intention and desire to 
leave that property to his children. Certainly, there was no abuse or 
betrayal of confidence in this, as the inquiry was made in the pres- 
ence of Ralston’s wife. As already stated, unless there is an abuse of 
the confidence reposed, the validity of the deed will not be affected, 
(See 31 Beav., p. 629; 1 Simons, p. 1; 42 Am. Rep., p. 635; 4 Russ, 
p- 509.) 

It clearly appears that Ralston’s confidence in Turpin was not 
only derived through his past connection with Ralston’s father and 
mother, but that it had been worthily won by Turpin’s relation to 
the young man himself. Mr. Jones, President of the Central Georgia 
Bank, confirms Ralston’s own statement that but for Turpin his 
whole property would have been rapidly dissipated. Mr. Jones him- 
self says: “I would not have been bothered with thisdrinking young 


102 LEGAL PRINCIPLES APPLICABLE 


fellow for all that he was worth.” Turpin submitted to be thus 
bothered and annoyed, and exerted his influence to restrain Ralston 
from drinking, gambling and extravagance, and from being ensnared 
by a lewd woman. This is absolutely the only kind of influence 
which it is shown that Turpin exercised, or attempted to exert, over 
Ralston. Surely it cannot be contended that equity has any rebuke 
for the conduct of a man who occupied Turpin’s relation toward Rals- 
ton, and who used it as he did. If such an influence is to be dis- 
ecuntenanced, Courts of Equity, which have themselves been called 
the “guardian to those who are subject to imposition,” would practi- 
cally advertise to the world that every wealthy young man, living a 
life of dissipation, is the legitimate prey of sharpers and harlots; and 


that the elderly and trusty friend of his father and mother, and of 


himself, is not to be permitted even to accept the bounty which the 
young man of his own volition, and for a s,,ace of time covering more 
than ahalf score of years, had expressed his intention of bestowing upon 
the children of his friend. If such a transaction should be set aside, 
it would almost necessarily follow that the gift made by a profligate 
son, under the same circumstances, to his father, must be annulled. 
As Lord Brougham says in the paragraph already quoted: “Such 
law as this would not be tolerable among civilized men.” 

The cases in which Courts of Equity have set aside gifts between 
parties by reason of constructive fraud, may be analyzed into two 
groups ; and it will be found that nearly, if not all, of the cases relied 
on by the complainant will fall into the one group or the other. 

1. Cases in which the donor himself seeks to set aside the gift 
upon the ground that he has improvidently stripped himself of all 


of his property, or that his confidence has been betrayed, or advan- _ 


tage taken of bim. Such, for example, is the case of Wright vs. 
Proud, (13 Vesey, Jr., page 136), in which a young man who had 
been the inmate of an insane asylum was procured to make a deed 
while still at the asylum, although nominally as a boarder. 

Such, also, is the celebrated case of Huguenin vs. Baseley, in which 
a clergyman, by spiritual supremacy and actual artifice, had procured 
a gift in favor of his family. 

2. There is another class of cases in which such gifts have been 
set aside because of their unnaturalness, the donor ignoring the par- 
amount objects of his bounty. Courts of Equity delight to do justice 
in such cases; where, for instance, one rapacious child has secured 
the entire estate, or where the weakness of an old woman has been 
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imposed upon, or where advantage has been taken of the distressed, 
or where hard bargains have been driven with expectant heirs. A 
case of this sort, which equity readily takes hold of, is found in 4 
Otto, p. 511. 

In this case the complainant, who seeks to recover from the chil- 
dren of Turpin the long-intended bounty of Ralston, succeeded, by 
the exercise of an undue influence, in marrying Ralston. The com- 
plainant was a known prostitute, an inmate of several lewd houses ; 
her influence over Ralston was most imperious; she got Ralston to 
marry her against the opposition’ of Ralston’s family and of his 
friends; and now she seeks to set up, in avoidance of Ralston’s deed 
to Turpin and his children, the very intoxication which her own 
Bacchanalian orgies with Ralston fastened upon him! She drank 
with him, both he and she becoming beastly drunk; she fought him; 
she abused him; she maltreated him to such an extent that Ralston, 
in the presence of others, called her a “damned liar.” (Fer a full 
statement of the relations between Ralston and complainant, we refer 


-the Court to pages 37 and 42, inclusive, of this brief). 


The relations which she sustained towards Ralston were presented 
to the Court below, and the-attention of this Court is called to the 
same; not for the purpose of denying her any legal rights she may 
have, although a known prostitute, but. for the purpose. of showing 
that there was no unnaturalness in Ralston’s making a gift to the 


children of Turpin, who was his friend, and who had preserved his 


property and attempted to save him from ruin. No Court, under the 
facts of this case, and in view of the life which the complainant led 
Ralston, would say that this gift was unnatural. If,as Lord Wilmot 
says, “No polluted hand shall touch the pure fountains of justice,” 
and if a Court of Equity requires as a condition precedent to an 
entrance upon its threshold, moral cleanliness and decency, it will 
certainly be little, to ask that this Court shall say, under all of the 
facts, that there is no unnaturalness in this gift so far as this com- 
plainant is concerned. | 


If, therefore, there is nothing in Turpin’s relation towards Ralston — 
to invalidate this gift, the next question is, whether, under all the 
facts in the case, the deed should be set aside and cancelled. 

The great general principle is well recognized, that the law places 
no restriction whatever upon the right of an individual to dispose of 
his property. The evidence is overwhelming that it was Ralston’s 
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intention for a long period of time (wholly independent of any sng- 
gestion from Turpin) to make this gift. Outside of Ralston’s state- 
ment to numerous witnesses, the will of 1874 was drawn up by his 
attorney in accordance with his minute directions. The provisions 
for the will of 1879 were carefully delivered to Mr. Ogden. The 
evidence with reference to the execution of the three deeds shows that 
Ralston was thoroughly rational and fully understood what he was 
doing. After the execution of the deed of August, 1880, he explained 
to Mr. Proudfit at length his reasons for the act. For a full 
review of the evidence as to Ralston’s purpose to make this gift, see 
this brief from page 43 to 47. 

It is difficult to say what could make a stronger case than these 
three things: 

1. The irrefragable proof of a long intention. 

2. The actual execution of that purpose. 

3. Expressed satisfactioén with this execution, and acquiescence for 
three years in what had been done. 

There are certain signs or circumstances usually met with in cases 
of undue influence. 

One is, the improvidence and unnaturalness of the bounty pro- 
cured. This is wholly lacking here. Ralston’s relations with his 
wife, as shown by the pictures of their domestic hearth, were not such 
as to make him feel that he could not reasonably bestow upon 
Turpin’s children the portion of his property which he gave to 
them. 

Second, another circumstance is the secrecy generally attending the 
gift; a failure to give notice to the persons injuriously affected. Here 
the evidence shows that Turpin never mentioned the matter to Ralston, 
except in the presence of Ralston’s wife, who is now the objector. 

Third, another circumstance is, that the person exerting undue 
influence usually puts it forth by means of what may be called a 
“ physical ” personal influence; that is to say, he is present during 
all of the transactions. The proof shows that Turpin was not pres- 
ent during the oft-repeated declarations made by Ralston as to his 
intention to give this property to Turpin and his children; and that 
he was not present at the execution of either of the wills. Also, that 
‘when Ralston and his wife went to Bridgeport to sign the first deed, 
Turpin did not go with them; and when the last deed was signed 
the same was sent to Ralston by mail, and Turpin was a thousand 
miles away. 


Be i: 
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While in one sense this deed was voluntary, yet there was a quasi 
meritorious consideration for it. A meritorious consideration is one 
which is a little more than good and is yet not quite valuable. This 
is one nook and cranny of the Jaw which is not yet completely filled 
up. No Court, and no dictionary, has ever attempted to give a defi- 
nition of a meritorious consideration which would embrace all the 
instances of it. In this case, a part of this consideration was the 
rendition of services the value of which Mr. J. E. Jones estimated 
as more than the whole property involved. Besides this, is the 
proof that when Mrs. Ralston, the mother of James A., was prepar- 
ing her will, she stated to Mr. Turpin that she would make a devise 
in his favor but that Jimmy had said he would do it, and that it 
would be done. As the result of this promise, James A. actually 
acquired a large amount of property under his mother’s will, which 
but for that promise would never have become his, but would have 
become Turpin’s. When Turpin spoke to Ralston about the deed of 
gift, Ralston, by his acquiesence in what Turpin then said, admitted 
the full truth of these facts. This was such a state of facts as would 
authorize a Court of Equity, if the property had been mentioned, to 
decree a specific performance of the agreement of James A. Ralston. 
It is well settled that when a testator is about to make a will and 
devise property to A, and B assures him that if he omits the devise 
he who is to acquire the property will make the provision for A., 
that a Court of Equity will declare B the trustee for A and compel 
the execution of the agreement. ‘These were precisely the facts in- 
the case of Porter vs. Allen, 54 Ga., p. 623, in which the »Court says 
that a meritorious condsideration involves almost any state of facts 
where there is a motive and means on one side and merit on the 
other. Although the facts here do not come up to the rule that 
would be required in a bill for specific performance, yet they are 
amply sufficient to bring Turpin within the spirit of the rule and to 
show that there was a meritorious consideration for the deed as well as 
a consideration of gratitude and affection. A Court of conscience is 
asked to undo what would have been unconscientious for Ralston 
not to do—to make itself the instrument of fraud. 


But the contention of the complainant is, that the deed was void 
because procured by undue influence. 
On the question whether the law of undue influence is the same in 


the case of deeds and wills the authorities are to be found, like Swiss 
oO ‘ 
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troops, “fighting on both sides.” The weight of authority is that the 
same principles apply, but in those cases which deny this, the reason 
given is that it is more unreasonable that a man should by a gift 
inter vivos deprive himself of property than that he should make a 
provision to take effect after his death. In this case, however, 
although Ralston made a deed, the benevolence is of a post mortem 
character, so that practically this deed is to be considered as if it were 
awill. Ralston’s statements that he did not expect to live long, and 
the nature of his settlement in the Smith case, by which he conveyed 
stores, the conveyance to take effect after his death, show that the 
only thing which he desired to keep intact was the revenue from his 
property ; hence there was just as little sacrifice involved in the exe- 
cution of the deed to Turpin as if he had made a will, and the law in 
regard to wills is therefore applicable. 

We ask the Court to advert to the testimony already referred to in 
regard to Ralston’s long cherished intention, and especially to consider 
how that intention was’ produced. Lord Eldon said this was the 
material inquiry. If it was suggested by any human being, it was 
by his mother. Turpin never referred to this matter in any conver- 
sation with Ralston until after Ralston had repeatedly ‘declared his 
intentions, and had evidenced it by two solemn instruments. 

The evidence as to his previous declarations and acts are extremely 
weighty, especially where undue influence is charged. Ist. Redfield 
on Wills, 525, e¢ seg. In 4th Bradford 311, it is held that even 
casual staements running through a long period of time and not 
controvertéd by proof of a greater affection for another than for 
the person receiving the bounty, are an “important element” in 
the case. In 4th Wright, 483, similar statements were received as 
evidence of “a long cherished purpose.” See Atkins vs Hunter, 
3d Mylne & K.,113. The testimony here is far more potent than in 
these cases because it partakes of the deliberation and caution which 
attend the execution of a will. The previous wills important, 1 
Redf. W., 525, 535. 

What thon 3 is undue influence? The authorities generally do not 
give a precise definition, but they all agree that to constitute undue 
influence the influence must be such as to subjugate the mind of the 
donor, to destroy his free agency, to substitute the will and purpose 
of the donee in place of the volition of the donor. To make the 
donor virtually helpless under the resistless dominion of the purpose 
of the person seeking to control him. While it may not require the 
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same amount of evidence to establish undue influence in a case of 
confidential relation, as in case of wills, yet the effect must be the 
same to-wit: to deprive the party of his right to act freely and 
voluntarily. 


How infinitely short does this case fall of any approach to, much 
less correspondence with this description of undue influence. Mr. 
Kerr on page 185, quotes as applicable to the law of wills, the charge of 
Mr. Justice Wilde, “persuasive appeals to the affections to a senti- 
ment of gratitude for past services are legitimate influences and may 
be fairly pressed on the Testator.” On the other hand, pressure of 
what ever character, whether acting on the fears or the hopes, if so 
exerted as to overpower the volition without convincing: the judg- 
ment is a species of restraint under which no valid will can be made.” 
(See the whole of this citation.) See also Ist Jarm., 36; 3d Eng. 
Kel. R., 252; 3 Hage. R., 466; 5 Strob. R., 167 ; 3Serg.& Rawl., 267 ; 
5 Gill. & John., 269; 1 Rich. R., 80; 1 B. Mon., 351; 2 Speers, 
268. Seenote to 2d Pom Equity Sec., 951 bottom 6f page 471. 

Persuasive appeals to the affections, or to @ sentiment of gratitude 
will not render a gift or contract between parties occupying a confi- 
dential relation invalid unless the Court is satisfied they were of such 
a character, as to deprive the donor of his free will. 

If it be true as a fact, that Ralston’s mother had left all of her 
property or a large part of it to him—with the understanding, that 
Ralston had already made a will, or would makea will providing for 
Turpin (and the fact is not disputed), then Turpin certainly had a 
right to mention it. 

If Ralston had frequently declared his intention to leave Turpin 
and his children his property, or a large part of it, and had exe- 
cuted wills to this effect, there was no legal wrong in Turpin call- 
ing Ralston’s attention to the fact that his marriage had revoked 
these wills, and inquring if it still was his intention to leave the pro- 
perty described in the will of 1879, to his children. This can not be 
said to be a persuasive appeal to affection or sentiment. 


Nothing is better settled than that mere mental weakness will not 
invalidate a contract or gift unless the grantor or the donor be non 
compos mentis. (See Bigelow on Fraud, page 281, showing that gifts 
and contracts stand on the same footing; also 30 Wis., 78; 6 Casey, 
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89; 6 Wright, 114; 1 Cowen, 207; 26 Wendell, 255; 25 N. Y., 
970; 9 Grett., 330; 12 Pick., 212, 2 Ir. Eq., 156. 

The weight of the evidence strongly is, that Ralston was capable 
generally of making a valid conveyance, except when on a bad spree. 
The uncontradicted evidence is that when he executed the deeds in 
question, he was perfectly sober. ‘The Northern witnesses testify only 
as toa general condition, and without any knowledge of his past 
hisiory. Their testimony is entitled to no weight in view of the fact 
that the purpose which Ralston executed in 1889 was a purpose 
formed at an antecedent period, when he was confessedly competent 
to form it. It would seem, also, that the act of the complainant in 
taking a deed from him in 1882, when he was in a far worse condi- 
tion than at any time in 1880, ought to estop her from alleging his 
incapacity. Her own counsel dealt with Ralston as if he were capa- 
ble of attending to business, in the Smith case. Deeds to large 
amounts of property, made subsequent to this deed by Ralston, are 
now held by parties who accepted them as the deeds of a man capa- 
ble of contracting. 


The charge in the bill, that when Turpin sent the last deed to 
Ralston he was aware of Mrs. Smith’s claim, is not sustained by a 
scintilla of evidence. Hs emphatically denies it, and claims that he 
informed Ralston of all that he knew; but this is of less consequence, 
in view of the fact that the second deed only purported to effectuate 
what was certainly an intention, free from any suspicion as to claim 
of Mrs. Smith, executed by him in August previous; and in view of 
the further fact that the deed of August may be sustained as a deed 
under the authorities mentioned in the following paragraph. 

In determining whether an instrument is a deed or will, the Court 
will be guided by the following rule: The Court will look to the 
form of the instrument as evidence of the intention. This is clearly 
a deed in form, Tbe first clause will prevail over a later inconsist- 
ent clause. Here the conveyance of the present estate to Turpin, as 
trustee, precedes the recital as to Ralston’s death. The whole instru- 
ment will be construed so as, if possible, to make it stand in accord- 
ance with its intention, and here the reservation in Ralston’s favor 
would have been idle and useless if the paper was a will. These 
positions are sustained and applied to instruments like this in the 
following cases: 56 Ga., 513; 31 Ga., 720; 22 Ga., 472-491; Young- 
blood vs. same, February Term, 1885 (pamphlet). 
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It will be the effort of Complainant’s counsel if they should fail 
to satisfy the Court that the deed should be set aside upon the ground 
of confidential relation, undue influence or mental weakness, to 
mass them all together and to claim that by their accumulated force 
they make a case for the interposition of equity. 

But unless the Court is satisfied that the complainant has made a 
case on at least one of the grounds on which it is based, the other 
consideration cannot be taken into the account, unless the Court 
should consider his mental condition in determining the question of 
undue influence necessary to deprive Ralston of his free volition. 


In this case great weight is to be attached to the long acquiesence 
of Ralston in the deed and also his wife and of their practical ratifi- 
cation of it. The effect of this is fully set forth in Second Pomeroy’s 
Equity, Section 965, Note 2d, and the numerous cases there recited, 
If Ralston had thought that the diminution of his estate by the 
Smith settlement should have decreased his bounty to Turpin’s chil- 
dren, he had nearly three years within which to to have complained. — 
There was not a suggestion or intimation either from him or her of 
any dissatisfaction ; this, too, after full knowledge of the facts, full 
opportuntty to ascertain everything and full opportunity to consult 
independent counsel. 


The authorities lay down the rule that gifts from ward to guardian, 
cestui que trust to trustee, etc, are more closely scanned than sales 
between the same parties. And the reason of this rule is apparent— 
the fact that a ward is willing to part with his property without 
compensation, creates a stronger presuimption that he is induced to do 
so by the undue influence of his guardian—than when he parts with 
it for a compensation or price agreed upon. 

But in the case of a gift from the priucipal to the agent, a different 
rule prevails. When the principal sells to the agent, the transaction 
in closely scrutinized, gud if the agent has not made a full disclosure 
of all he knows as to the subject matter of the sale when the acquaint- 
ance with the thing sold is peculiarly within his knowledge by reason 
of his position as agent, then the sale will be set aside upon the 
ground of violated confidence. 

But where the principal makes a gift to hisagent he parts with his 
property without consideration, and there can be no pretense as to 
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deception as to value. These principles are fully recognized in 
Harris vs. Tremenheere, 15th Vesey, Jr., 34. 

In this case there were certain leases given, and some for value. 
The Court said it had no authority to set aside the gifts as they 
appeared to be voluntarily made—as to leases tor value, the Court 
directed an inquiry, whether defendant had paid full value. The 
verdict upon the trial showed that it was not a full consideration, 
‘upon which a decree was made, that the lease be delivered up. 

very one of the cases cite! by complainant’s counsel, in the Court 
below, was a case of sale and not of gift, with one exception, to-wit : 
that of Taylor vs. Taylor, 8th Howard, page 199, and that was a 
case of a deed from a female child to her parent, just after arriving 
at age. This young lady lived in the house with her parents, and 
the deed was extorted from her by false representations of. various 
kinds—by extreme urgency and harsh treatment—and also by the 
hope that the making of the deed would reconcile her parents to her 
marriage, which they had opposed. Even in an extreme case of this 
-kkind—which affords a striking illustration of confidence and domin- 
ion, and of undue influence exércised, yet the Court said, ‘ That 


Courts of Equity do not hold a deed made by a female child just of 


age to a parent, to be void on its face.” In this case two of the 
Judges dissented. 

_ ¢ The cases of Huguenin vs. Baseley ; Hardy vs. Handy ; Allore vs. 
Jewell; McCormick vs. Maline, are all cases of sale, accompanied by 
fraud, misrepresentation, inadequacy of consideration and mental 
desparity. 

The case of Crowe vs. Ballard, 1 Vesey, Jr., 215, is one of prin- 
pal and agent. Crowe, a young man in pecuniary distress, applies to 
Ballard to sell an expected legacy. The agent makes certain repre- 
sentations which prevents other parties from purchasing, and then 
purchases himself at a grossly inadequate price. This transaction is 
denounced by the Lord Chancellor as a rank fraud. 

The case of McCormick vs. Malin, 5 Blackford, 509, is a case of a 
sale for a grossly inadequate price, under grossly fraudulent misrep- 
resentations as to value. 


We call the special attention of the Court to the able opinion of 
the learned Judge who tried this case, and especially to the impar- 
tial manner in which he discusses the whole evidence, giving due and 
proper weight to every part of it. 


Lee 
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After a most patient hearing, and a clear, forcible and thorough 
analysis of all the evidence, and a most exhaustive consideration of 
the legal principles, and a careful inspection of all original docu- 
mentary evidence, His Honor, Judge Speer, arrived at these conclu- 
sions of law and fact: 

“ First. Not only does the complainant fail to show such weakness 
of mind on the part of Ralston as will invalidate the deeds, but the 
evidence demonstrates that at the time they were made, he was abund- 
antly capable to dispose of his property as he might think proper. 

“Second. So far from indicating an abuse of influence or a betrayal 
of trust, the evidence amply shows that this disposition of the partic- 
ular property, had been the long-settled and cherished purpose of 
Ralston’s life, and it must stand as he intended.” 

In consideration of the fact that this case was tried in the city 
where Ralston was raised, and that the witnes-es who testified on 
behalf of defendant as to Ralston’s mental capacity, and his relation 
to Turpin, were the friends and companions of his youth and man- 
hood, some of whom had slept and roomed with him—some were of 
the highest standing in the community—and in consideration of the 
fact that the witnesses who testified for the complainant were compar- 
ative strangers to Ralston, who lived a thousand miles away from 
Ralston’s home, and who perhaps never saw him unless while drink- 
ing or recovering from the effects thereof, we think that this Court 
will attach more than usual weight to the conclusions reached by 
the learned and able Judge, and would naturally look to his opinion | 
for the truth of the case, and will not disturb the decree, save for 
palpable error of law. 
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Summary of the Argument. 
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For the convenience of the Court the following summary of the 
argument is presented: 


e 


In reply to the charge that Ralston was mentally incapacitated to 
make a valid deed, the defendants allege: . i 

1st. That the complainant fails to show such weakness of mind on 
the part of Ralston as will invalidate the deeds. 

2d. That the evidence demonstrates that at the time the deeds were 
made he was abundantly capable to dispose of his property as he might 
think proper. The evidence is complete that when sober he was fully so 
capacitated ; the fact is established that at the time of the execution © 
of each of the deeds he was perfectly sober and perfectly rational. 

3d. That the number of large and important transactions in which 
he was subsequently engaged as a principal contracting party in the 
making of deeds, mortgages, wills, agreements, &c., involving many 
thousand dollars, show that the complainant herself, as well as the 
other parties to these instruments, recognized that he was asane man, 
responsible for his acts and capable of making binding contracts as to 
the most important property interests. 

The review of the evidence in support of these propositions will be 
found in this brief, beginning on page 19 and ending om page 36. 


On the subject of the undue influence on the part of Turpin, by 
which it- was alleged that Ralston was induced against his will to 
execute thedeeds, we reply : 

Ist. That the execution of the deeds was the voluntary act of 
Ralston, and was the consummation of his purpose to giveto Turpin’s 
family the enjoyment of all or a portion of his property after his 
death ; which purpose was manifested by uniform public avowals of 
his intention and the execution of two wills in which this intent was 
maintained, the said avowals and the execution of the wills covering 
a period of eleven years next preceding the date of the execution of 
the first deed; which purpose is further manifested by the reasons 
assigned by him for the act after the signing of the deed, and his 
evident approval of the act always afterwards. 

The review of the evidence in support of this proposition will be 
found in this brief, beginning on page 43 and ending on page 47. 
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2d. That the personal relations between the complainant and Ral- 
ston being considered, there was nothing unnatural in his devoting a 
portion of his property, after his death, to Turpin’s family. That 
_complainant was a public prcstitute, the inmate of a bawdy house 
when Ralston first met her; that she continued after that to be at 
intervals the mistress of Ralston, and of other men; that after seven 
or eight years of such intercourse, Ralston and complainant were mar- 
ried. That both before and after marriage they were drinking and 
fighting with each other, and that their married life was turbulent 
and unhappy. See this brief, beginning at page 37 and ending 
page 42. 

3d. That the personal relations between Turpin and Ralston were 
the sincerest affection each for the other—the earnest devotion and 
solicitude for Ralston’s personal interests, on the part of Turpin, and | 
the well founded personal esteem and confidence of Ralston in Tur- 
pin, as a man of integrity and business capacity. See this brief, 
from page 48 to page 53. 

4th. That the business relations between Turpin and Ralston were 
simply that Turpin was the real estate agent of Ralston, renting out 
his property, collecting the rents and paying them over to Ralston, 
rendering him regular statements, and in all matters having no more 
authority over the property and its management than in the case of 
the property of other people whom he represented as a real estate 
agent. See this brief, from page 54 to page 61. 

5th. That the testimony most conclusively demonstrates that Ral- 
ston, so far from being a man of weak will, was a man of remark- 
able strength of will, and not easily influenced. See this brief, from 
page 62 to page 68. 

6th. That while Turpin possibly had influence with Ralston as to 
ordinary matters about which he (Ralston) was comparatively indiffer- 
ent, he had no influence to control him in any matter against his 
will; and that no single instance is anywhere shown in the evidence . 
where Turpin ever controlled Ralston against his will, although 
many instances are shown where he attempted to do so and failed. 
See this brief, from page 69 to page 76. 

7th. That the execution of the deeds was the voluntary act of 
Ralston, in compliance with his long cherished and often avowed 
purpose ; ‘and that all the circumstances attending the execution of 
the several deeds and all that was said and done by Ralston, as well 


as by complainant, up to the date of Ralston’s death, prove conclu- 
P , 
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sively that the act was the free and voluntary act of Ralston, 
approved by the complainant then and afterwards, and thoroughly 
understood and intended by both of them. See this brief, from page 
77 to page 88. 

8th. That Turpin made ho misrepresentation as to the comparative 
value of the property embraced, and that not embraced, in the deed of 
gift. See this brief, pages 88 and 89. 

9th. That the allegation that Turpin had and exercised undue 
influence over the complainant, is utterly unsupported by the evi- 
dence. See this brief, page 89. 

10th. That the proof of his honesty and integrity, and of his loyality 
to every relation and obligation, which is disclosed in this record, 
establishes for Turpin a character which should weigh heavily in his 
favor in the determination of every doubtful fact in this case. See 
this brief, pages 90 and 91. 

11th. There was no such confidential relation existing between 
Turpin and Ralston, at the time of this gift, by reason of which the 
law raises a presumption against its validity, 

The class of confidential relations where the law raises seid a pre- 
sumption, is where the law presumes both confidence and dominion, 
as guardian and ward, &c. 

There is another class of confidential relations where confidence is 
presumed—but not dominion—such as the relation existing between 
partners, principal and agent. In this class of cases the law 
raises no presumption against the validity of a gift by one partner to 
another, or against the validity of a gift by the principal to his 
agent. 

Turpin had been Ralston’s guardian, but this relation ceased and 
all accounts were settled in 1869, eleven years before the gift. What- 
ever dominion the law may have presumed that Turpin exercised 
over Ralston, by reason of having control of his person and property, 
is presumed to have ceased eleven years after the control ceased. 

12th. It any relation of a confidential character existed at the time 
of the gift, it was that of principal and agent. The firm of Turpin & 
Ogden, (of which Turpin was a member) having been employed to 
rent out Ralston’s property, in the City of Macon. 

The law raises no presumption against the validity of a gift from 
the principal to the agent in cases of this kind. 

In fact the only confidence the law presumes to exist between a 
real estate agent engaged in the general business of renting out pro- 
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perty and collecting rents and his customer—is that the custower has 
the right to presume that the agent will rent out his property to the 
best advantage—and. faithfully collect and honestly pay over the 
amounts collected—as to any other dealings between the parties not 
connected with the business of the agency, the law presumes no confi- 
dence, and the parties stand towards each other as all other men—each 
looking out for himself. 
13th. In all classes of confidential relations—the law does not 
prohibit gifts or other dealings between the parties. 
14th. In all cases where there is a presumption against a gift, if the 
evidence shows that the same was freely and voluntarily made, the 
gift will stand. 
oe : 15th Perfect confidence in one’s integrity and capacity, and great 
\ personal friendship, instead of invalidating a gift, afford strong 
reason to support it. 


From the foregoing, we deduce the following conclusions : 


Ist. That Ralston had the mental capacity to make a valid deed. 
2d. That there was nothing in their personal or business rela- 


— tions which, under the law, prevented a valid deed of gift being 
made by Ralston to Turpin. 

y § 3. That there was nothing in their personal or business relations 

. which, under the law, raised a presumption against the validity of a 


gift made by Ralston to Turpin. 

4, That if such relations between them should raise such presump- 
tion against the validity of the gift, that presumption has been com- 
pletely removed in this case, by the evidence, which shows that 
Turpin’s conduct was fair, honest and bona fide, and that the execu- 
tion of the deed was the voluntary act of Ralston, in accordance 
with the settled and cherished purpose of his lite. 
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The exemplification of the record from the Surro- 
gate’s Court, of New York, was properly excluded: 


1st. It was not competent evidence to prove the 
incapacity of Ralston to make a will, for the reason 
that none of the defendants were parties thereto; 
and further, that it is shown upon the face of the 
record to have been a collusive and fraudulent judg- 
ment, as appears by the facts, that it was offered for 
probate, where the record shows Ralston had no 
property ; that the pretended propounder stated in’ 
her petition that Mrs. Laura R. Smith was the heir-at- 
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law, and the only heir-at-law of Ralston, which the 
record slows to be utterly untrue ; that the said Mrs. 
Laura R. Smith, although having no possible interest 
in the estate, appeared and resisted the probate of 
the will, and that the pretended propounder made no 
effort to probate the will. 


2d. It was not pertinent in this case to prove either 
that Ralston died intestate, or to establish the propo- 
sition that the executors named in the will were not 
proper parties to the bill. There was no contention 
that said named executors were proper parties to the 
bill, nor was there any denial of eomplainant’s right 
to file the bill. The demurrer setting up these de- 
fenses had been formally withdrawn before the an- 
swer was filed. Complainant enjoyed every right in 
this litigation to which the proof would have enti- 
tled her. 

The testimony of Dr. Wylie is not correctly stated 
in appellant’s brief, page 4. There is no evideuce for 
the statement that he is ‘‘one of the most eminent 
physicians in the city of New York.’’ He does not 
say that Ralston, ‘‘when sober, was mentally incom- 
petent.’”’ On the contrary, he testifies distinctly, 
that he ‘‘saw him when he needed a doctor.’’ (Tran- 
script, page 112.) Dr. Wylie’s answer to the 8th 
direct interrogatory, at bottom of page 112 of the 
transcript, shows that he was not a careful witness in 
what heswore to. Hedid not know personally any- 
thing about Ralston’s property, and could not have 
known whether he overestimated or underestimated 


any portion of it. 


3d. The statute of the State of Georgia has no ap- 
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plication to the case, except so far as the section of 
the code is an embodiment of the general lav 
as to parties holding confidential relations. A 
deed conveying real property must conform to the 
requisites of the State where the property is situated. 
But the question of the manner in which a party 
was procured to make a deed is not influenced by a 
statute of the State where the transaction did not 
occur, and of which the party making the deed was 
not evena citizen. This applies also, and more par- 
ticularly to sections 2666 of the Code of Georgia, 
cited in Appellant’s brief, page 7. 

4th. The questions of the relations between Turpin 
and Ralston have been discussed in Appellee’s orig- 
inal brief from page 48 to 61, on the subject of their 
personal and business relations, and also from page 
69 to 76, on the subject of Turpin’s influence over 
Ralston. The confidence of Ralston in Turpin was 
the confidence in the integrity and capacity of Tur- 
pin which appealed to his judgment. There were 
none of the elements of that kind of confidence which 
involves a surrender of the will and action to the 
control of another. The influence of Turpin never 
extended to acontrol of Ralston in any single in- 
stance against his will. sie esteemed him as a father, 
and loved him asa father, but there was none of the 
control of the father or the submission of the son. 


5th. The preparation of the deed before Turpin 
went to Stamford, to be considered in connection 
with the fact that Ralston had for twelve years pre- 
vious, announced, time without number, that he in- 
tended to leave all of his property, or a large portion 
of it, to Turpin’s family, and that he had made two 
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wills, leaving to his children about half his property, 
in the last of which he had specified the identical 
property embraced in the deed. The circumstances 
of the visit to Stamford, the interview with Ralston 
and complainant, and the execution of the several 
. deeds are discussed in Appellee’s original brief from 
page 77 to 88, on the subject of ‘‘ the particular in- 
ducement which caused Ralston toexecute the deed.’’ 
The evidence, there discussed, shows that Ogden went 
to Stamford to visit relatives and also by special in- 
vitation of Ralston; that Ogden having toreturn soon 
to New York, Ralston, at his own suggestion, went to 
the hotel after him, carried him to his house to din- 
ner and asked him to go to Bridgeport with him; 
that Tufpin made no suggestion relative to the 
matter; that Ogden did go, and returned to New 
York that evening. This is shown by the evidence 
of Ogden and also of Turpin. In both his testimony 
and in his sworn answer, Turpin denies that he had 
any thought of surveillance over Ralston, and com- 
plainant, until these deeds were signed; and there is 
absolutely no evidence to that effect. 


There is no evidence, as stated in appellant’s brief, 
that Turpin claimed that Ralston had madea promise 
to his ‘‘ mother on her death bed.’ There is, literally, 
not a word of evidence to that effect, and it 1s not true, 
in point of fact, that any such promise was made by 
Ralston to her on her death bed ; nor was any such 
representation made to Ralston by any one. Com- 
plainant, in her sworn bill, did not say that Turpin 
said anything to Ralston about his mother. Turpin, 
in his sworn answer and in his testimony, states a dif- 
ferent thing as having been said by him on that oc- 
—casion. 
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Turpin does deny explicitly, in his sworn answer, 
that he made any comparison as to the value of the 
property deeded with that not deeded (Transcript, 
page 27), and he avers that Ralston knew as much 
about the value of his property as he did. In his 
testimony, he only varies it to the extent of saying 
that he has no recollection of having done so. In her 
sworn bill, complainant says Turpin said that the 
property deeded was worth less than ‘‘the other 
property ’’ of Ralston not deeded. (Transcript, page 
4.) In her testimony, she says the comparison he 
instituted was between the Cherry-street property 
and the 3d-street property. 

It was proper for Turpin to inform Ralston that 
his marriage had revoked his former will. The ques- 
tion of the comparative value of the different por- 
tions of Ralston’s property is discussed in the orig- 
inal brief of appellee’s, page 88. 

As to citation of remark of Lord Eldon in 15th 
Vesey Jr., 340, see subsequent comment in this sup- 
plemental brief on that case. (f/arris vs. Treeman- 
heere. ) 

The evidence shows that it was fully explained to 
Ralston that the paper was a ‘‘ deed of gift.’’ The 
complainant says thisin her sworn bill. (Transcript, 
page 4). Turpin’s sworn answer and his testimony 
are explicit on this point. It is‘not to be presumed 
that Ralston did not know that a deed is irrevocable. 
The record shows that he had made deeds to valua- 
ble property before that date, and there is no ground 
on which to presume that he did not know this ordi- 
nary and most generally-kKnown feature of a deed. 
He made important deeds afterwards, and at no time 
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did he ever disclose that he was ignorant of the fact 
that a deed is irrevocable. Many comparatively well- 
informed people are probably ignorant of the rule of 
law that marriage revokes a former wili; but even 
the illiterate Know that a deed is final and irrevoca- 
ble. The ruling of Lord Eldon in Huguenier vs. 
Basely, is not correctly stated by appellant’s coun- 
sel in this connection. 

Appellant is incorrect in stating, in effect, that 
‘*counsel for Mr. Turpin’’ was, during nine months, 
uncertain whether the instruments were deeds or tes- 
tamentary in their character. There is no such evi- 
dence. When counsel was shown the deed of August 
28th, 1880, he said, ‘‘there was an informality in it,”’ 
and there is not a word of testimony to the effect that 
he ever regarded the paper as in any manner testa- 


mentary. (Transcript, page 210.) This counsel was 


also the counsel of Ralston, and had been such, as 
shown by the record, before he ever represented Tur- 
pin; and hecharged no fee for services in the matter. 

One of the ‘‘ informalities’’ in the deed of August 
28th, 1880, was that it gave Turpin, trustee, the 
right of immediate possession, which was evidently 
not the design of either party. This, in the deed of 
April 19th, 1881, was corrected in Ralston’s interest. 

As to prospect of children from the marriage, see 
original brief of appellees, page 42. 

Ralston’s aunts had never been sufficiently the ob- 
jects of his solicitude to induce him to contemplate 
making them the objects of his bounty, excepting at 
one time, in the case of Mrs. Smith, and she had been 
left out of the will of 1879. 

As will be hereafter shown, the deeds of August 
26th and August 28th, 1880, were both valid deeds 
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under the law of Georgia, where the property is situ- 
ated. Thecorrectionof ‘‘informalities’’ innomanner 
changed the rights of the parties ; and, therefore, 
the failure to explain them to Ralston did not in any 
manner affect Ralston. 

Where the donee is proven by other facts to have 
a controlling influence over the donor, then the exe- 
cution of a number of deeds may be, as said by Lord 
Wilmot, a still stronger evidence of the controlling 
influence. But in the absence of any proof by other 
facts of such controlling influence, the execution of 
a number of deeds to effect a given purpose must be 
strong evidence of a voluntary intent on the part of 
the donor. 

The important element is the origin of the intent 
to donate. If this is clearly shown to have origi- 
nated freely with the donor, the suggestion of the 
particular form or mode by which that intent shall 
be carried into effect is comparatively unimportant. 
Ralston’s well defined intent was to give this prop- 
erty, to be enjoyed by Turpin’s children after his 
death, reserving to himself all the enjoyment of the 
same during his life. This intent would be carried 
out either by a will or by a deed’ of the kind exe- 
cuted. The only difference is in the feature of rev- 
ocation. As Ralston never changed his intent, and 
never by any word or act expressed a desire to re- 
voke the deed, this difference was neither practical 
nor important. It was his right to make an irrevo- 
cable deed, if he wished it, when it was seen by him- 
that it would accomplish the same purpose as would 
the will—give him the full enjoyment of the prop- 
erty during his life, and the same to Turpins chil- 
dren after his death. The simple question is: Was it 
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his voluntary act, in accordance with his long*ex- 
pressed intent ‘ | 3 

To answer this, we refer to the discussion of the 
subject in the original brief of appellees, beginning 
on page 77. ‘Turpin had every reason to believe, 
when he went to Stamford, that Ralston still desired 
to give the property to his children, and that the 
will of December, 1879, had been executed by him 
for that purpose. He swears, in his answer, (Trans- 
cript, page 26,) that before enquiring about his wil- 
lingness to sign the deed, he asked him if it still 
was his wish for his (Turpin’s) children to have the 
property ; to which Ralston promptly replhed in the 
affirmative. His testimony is substantially to the 
same effect. 

The complainant, in her sworn bill, says that Ral- 
ston ‘‘readily consented to sign the said deed of gift.’ 
If it had been an impoSsition or a fraud upon him 
and complainant, by which they had been over- 
reached and their wills subornated, or in any manner 
unduly influenced, there would have been heard be- 
fore Ralston’s death, either from himself or from the 
complainant, some expression or hint of the fact and 
dissatisfaction thereat. 

Turpin’s sworn answer is evidence in this case, 
and every allegation made by him therein, which is 
responsive to the allegations in thebill, must be taken 
as conclusive of the fact so alleged, unless contra- 
dicted in the manner required. 


In Conley vs. Nailor. 118 U. S8., page 127, the 
court held that where the complainant ‘‘ neither de- 
‘mands nor waives an answer under oath, and the re- 
spondent answers under oath, the answer is evidence 
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on behalf of the respondent, conclusive unless con- 
tradicted.”’ 

In her bill the complainant neither demanded nor 
waived an answer unde: oath from the respondents. 
She demanded an answer, but did not say whether 
it should be under oath. The only waiver made in 
the original bill isfound on page 8 of the transcript, 
and is as follows: ‘‘ Your oratrix expressly waiving 
all discovery from each and all the said defendants. ”’ 

The general rule in equity is, and always has been, 
that when the complainant brings a defendant into 
court by a bill in equity, such defendant is entitled to 
have his answer to the allegations in the bill accepted 
as evidence by the court, unless he is deprived of that 
right by some special rule. 

If the complainant seeks to deprive the defend- 
ant of such right by virtue of a‘rule of court, there 
must be a strict compliance with the requirements 
which that rule lays on the complainant. 

If the complainant had, even in her bill, ‘‘ waived 
discovery ’’ of the defendants, wnder oath, it would 
not have been such a compliance with the rule, as 
embodied in the amendment to the 41st rule of this 
court, as would have deprived an answer under oath 
of its character as evidence for the respondent. 

A waiver of discovery is not a waiver of an an- 
swer. An answer is not necessarily discovery, and 
discovery, so far from being synonomous with an- 
swer, is not even anecessary feature in an answer. 
It follows that a waiver ‘‘of discovery,’’ is nota 
waiver of answer either under oath or not under 
oath. 

There having been in complainant’s bill no waiver 
of answer under oath from the defendant, his answer 
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was properly filed under oath, and is evidence in his 
behalf. It was not only his privilege, but his duty 
to answer under oath. The court, in the above-cited 
case, on page 134 of 118 U. S8., says: 


‘¢The answer, though not called for under oath, 
is evidence in behalf of the defendant. For if a 
plaintiff in equity is unwilling that the answer should 
be evidence against him, he must expressly waive the 
oath of the defendant in his bill. See amendment to 
41st Equity Rule. If he fails to do this, the answer 
must be given under oath, and is evidence.”’ 


On the 6th day of May, 1884, the complainant filed 
an amendment to her original bill (Transcript, page 
22) in which there was no waiver of answer under 
oath, and no waiver of any kind: 

The answer of Turpin, trustee, to the original bill 
and first amendment, was filed July 11th, 1884. 
(Transcript, page 23.) 

On the 29th day of May, 1885, the complainant 
filed a second amendment to the bill (Transeript, 
page 47) in which there was no waiver of answer 
under oath and no waiver of any kind. 

On the 12th day of June, 1885, the complainant 
filed a third amendment to her bill (Transcript, page 
49) in which there was no waiver of answer under 
oath, and no waiver of any kind. 

On the 16th day of June, 1885, defendant Turpin, 
trustee, filed his answer under oath’ to the foregoing 
second and third amendments to the bill. (Trans- 
cript, page 59.) 

On the 6th day of July, 1885, the complainant filed 
an amendment to the amendments by which she 
‘amends the amendments” ‘‘by waiving sworn 
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answer from said defendants to each and every and 
all of said amendments. (Transcript, page 59.) 

This last is the first waiver of any answer under 
oath from the defendant, and that was only a waiver 
of answer under oath to the amendments; and the 
record shows it was filed after the defendant had 
filed his sworn answer to the amendments. 

The sworn answers of Turpin to the bill and the 
amendments, expressly deny every material allega- 
tion in complainant’s bill on which rest the charges 
of fraud and undue influence, and an examination of 
the testimony shows that every such charge in this 
case depends for its support upon the sole and uncor- 
roborated testimony of the complainant. 


The Deeds of August 26th and August 28th, 1880, 
were valid deeds and not testamentary in their 
character, 


Counsel for Appellant insists that the first two 
deeds were testamentary in character; and in sup- 
port of this proposition refers to 62 Ga., 627, and 
41 Ga., 212. Justice Bleckley (at present the Chief 
Justice), who delivered the opinion of Court in 62 
Ga., said : 


‘‘The instrument of 1876 is testamentary in its 
nature, and not a deed. Its character is de- 
termined by the time when it was designed by the 
maker to take effect, and that time is expressly. de- 
clared in the instrument itself. The following lan- 
guage is decisive: ‘But immediately on his death 
this transfer is to take effect, and the transfer and 

delivery so intended tobe perfected and completed.”’’ 


In 41 Ga., 212, the other case cited, the paper be- 
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fore the Court was as follows: ‘‘I give and devise 
unto them (his three sons) all of my estate, both real 
and personal, ‘consisting of lands, money, and evi- 
dences of debt, horses, cattle, and hogs, and all other 
stock of all descriptions that I may die possessed of, 
to them, and their heirs.”’ 

The Court held this was a testamentary paper and 
notadeed. That it was not intended tu take effect 
before death; that it could not take effect ‘‘in pre- 
senti,’’ as it related to such property as he might 
‘*die possessed of.”’ 


When the following decisions of the Supreme Court 
of Georgia are examined, it will be seen that there 
can be no doubt that the first two instruments exe- 
cuted by Ralston were deeds, and not testamentary 
in character. 


In 31 Georgia, 720, the language was: ‘‘I do give, 


rant and convey”’ (certain pro erty). In the next 
§ J property 


clause these words occur: ‘‘To have and to hold af- 
ter my death the aforesaid property,’’ &c. The court 
held: 


‘‘That in the first clause there is a clear gift in 
presenti, that the words ‘after my death,’ in the 
habendum, may be construed into a postponement 
of possession and enjoyment by the donees until the 
donor’s death, or a reservation of an estate for his 
life, and thus reconciled with the prior gift in pre- 
senti: that if the two clauses conflict, the first must 
prevail, and that in either view the instrument is a 
deed and not a testamentary paper.’’ (See reason- 
ing of Court. ) 


In 56 Ga., 513, the paper was as follows: 


‘‘This indenture, made this January 6, 1872, be- 
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tween William H., &c., and his daughter Mary, wit- 
nesseth that the said William H., for the love and 
affection he has for said Mary, has given and granted 
(certain property) to have and to hold the aforesaid 
premises after his death during her natural life. 
The said Wiliiam reserves the right of controlling 
the afore-mentioned premises as long as he lives. 
The said William H. desires the afore-mentioned 
premises at the death of the said Marv, be sold and 
divided between the balance of his children.”’ 
This was held to be a deed. 


Judge Bleckley said: 


‘‘Tt is not easy to say what thisinstrument is. It 
has the form and general requisites of a deed, includ- 
ing attestation. Construed asa deed, it would have 
validity and take effect ; construed as a will, it would 
be a nullity, as it has but two witnesses, and the law. 
requires three. Wedo not certainly Know what it is. 
Itsconstructionisvery doubtful. Taking allits terms 
together, it would seem that the grantor intended to 
pass something presently, for he defines what it was 
his purpose to reserve, namely: the control during 
his own life. By control, he most probably meant 
possession, use and enjoyment; not absolute, with 
power of disposition beyond the term of his own life. 
To hold the instrument to be a will, would be to make 
the reservation altogether idle and useless. By 
holding it to be a deed, effect can be given to the 
reservation, as a part of the instrument, to all the 
words, without rejecting any as superfluous. This, 
we think, is the safer and better construction.”’ 


In 22 Ga., 472, the paper in substance was as fol- 
lows : 
This indenture made this April 1, ’45, between C. 


Bunn and M. Bunn, witnesseth: that C. Bunn for 
Jove of her son, M. B., and five dollars in- hand paid 
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by him, has given and granted, &c., to M. B., certain 
property ; and that she reserves to herself her right 
to said property during her life; and that after her 
death said M. B. is to have and to hold the said 
property to him, his heirs and assigns forever in fee- 
simple; and that she warrants the property to said 
M. B.. &e. 


Held, that this instrument was not a will, but was 
a deed. 

Judge Benning, in delivering the opinion of the 
court, refers to the decision in Watson vs. Watson, 
22 Ga., 460, where a somewhat similar instrument 
was held to be adeed. In which latter case the 
court says, Judge Benning himself delivering the 
opinion: “ whether an instrument is to take effect 
before the death of its maker, or not until after- 


‘wards, depends on his intention.”’ 


The court further says, the words of an instrument 
are what we are mainly to regard in seeking for in- 
tention; the form of this instrument may help to in- 
dicate the intention; where the words and form both 
point the same way, there can be no doubt as to 
the intention. The words ‘‘have given, granted, 
bargained, sold, and by these presents do give, grant, 
bargain and sell, express a gift to arise immediately 
on their utterance. They are words which do this 
with emphasis, when preceded by such words as the 
following, ‘and also in consideration of the sum of 
ten dollars to mein hand paid at and before the 
sealing and delivering hereof, the receipt whereof I 
do hereby acknowledge,’ and when followed by 
such words as these, ‘to have and to hold all and 
singular, the property herein given and granted unto 
&c., forever as their own property.’ ”’ 
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The form of the instrument is that of a deed. It 
has all the features appropriate to a deed, and not 
features appropriate toa will. Consulting the words, 
they show it was the intention of the maker that it 
should take effect before his death. The words and 
the form then concur in saying that this was his in- 
tention. <A part of the words would be absurd and 
void, if this was not hisintention. Wethink there- 
fore that the instrument was not a will, but wasa 


deed. 
See Youngblood vs. Youngblood, 614 Ga. 


If the instruments, discussed in the above decisions 
are deeds—applying the same principles to the first 
two deeds,—how irresistible is the conclusion that 
they are not testamentary in their character, but 
that they are deeds, conveying 4 present interest. 

The deed of Aug. 28, 1880, does not even postpone 
the right to possession. 


ABSTRACTS OF, AND EXTRACTS FROM, THE 
FRINCIPAL CASES CITED BY BOTH AP- 
PELLANT AND APPELLEES. 


In the case of H/ylton vs. Hylton, 2 Vesey, Sr., (547, 
decided by Lord Chancellor Hardwicke, in.1754), the 
defendant was the uncle of plaintiff, an orphan, and . 
his guardian, also executor and trustee in both wills, 
that left plaintiff considerable property. At thetime 
of settling the accounts, a short time after plaintiff 
became of age, he granted his guardian an annuity 
of £60. 

Lord Hardwicke said, when a man acts as guardian 
for an infant, the court is extremely watchiul to 
prevent that person taking any advantage imme- 
diately upon his ward coming of age, and at the 
time of settling accounts or delivering up the trust ; 
because an undue advantage may betaken. ‘‘ That 
is the very time at which there is the best oppor- 
tunity to take the advantage of getting such a 
bounty as this; for at that very time, the estate is 
to be accounted for and delivered up. The thing 
speaks foritself. ‘J will not deliver up the estate you 
are entitled to and account, unless you grant me 
this.’ Besides, it appears to be a previous design 
of the defendant, and that he stipulated and haggled 
for that annuity at that very time, when a trustee 
should avoid it.”’ 


:** Undoubtedly, if after the ward or cestui que trust 
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comes of age, and after actually put into possession 
of the estate, he thinks fit, when swvé juris, and at 
liberty, to grant that or any other reasonable grant 
by way of reward for care and trouble, when done 
with eyes open, the court could never set that aside; 
but the court guards against doing it at the very 
time of accounting and delivering up the estate as 
the terms, for the court will not suffer them to make 
that the terms of doing their duty. This case there- 
fore is within those general principles.”’ 


Crowe vs. Ballard, 1 Vesey, Jr., side page 215, 
(decided by Lord Chancellor Thurlow, in 1790), 1s a- 
case where Crowe, a young man in pecuniary dis- 
tress, applies through his tutor, and then by him- 
self to Ballard tosell an expected legacy. He repre- 
sents to the young man that the purchase of the 
legacy will be an exceedingly hazardous adventure, 
and makes the same representation to all persons to 
whom, in behalf of the young man, he offers to sell 
it. In consequence nobody will buy it, and he then 
buys it himself at a very grossly inadequate price. 

The transaction is denounced by Lord Thurlow, 
who says that it deserves no other name than a rank 
fraud. 

The case of Hatch vs. Hatch in 9th Vesey, 292, was 
(decided by Lord Eldon in 1804.) The plaintiff, Mrs, 
Hatch, at the age of fonr years. upon the death of 
her father, became seized in fee of the manor and rec- 
tory of Sutton. The former, worth about 15,000 
pounds, the latter about 200 pounds a year, capable 
of improvement. Giles Hatch the defendant, who 
had married hersister, was her guardian. She lived 
with him until her marriage; and he received 130 
pounds a year for her maintenance. The rectory ™ 
becoming vacant during her minority, Giles Hatch 
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was presented. Jn Ootiber, 1779, she became of age, 
and on 20th of January, 1780, she executed a con- 
veyance of the advowson of Sutton to Giles Hatch, 
for love and affection, and for the care taken of her 
by him. There was no settlement of accounts until 
December 11th, 1780. The bill charged fraud in 
procuring the conveyance, that she was very deaf and 
only intended to grant the next presentation. Lord 
Eldon said the evidence showed this lady so deaf 
that she could only be conversed with by means of the 
fingers. Thisimposed uponthe guardian duty of giv- 
ing full information. That the guardian knew the 
actual value of the advowson, and its improveable 
nature and quality. Itis not like the conveyance 
of an estate yielding a certain rent. This is prop- 
erty of such a nature that one party may be fully 
acquainted with the value, and no one else can have 
any correct information upon it except from that 
person. Is there any pretense for saying a girl just 
twenty-one knew anything of the value. 


“There may not bea more moral aet, one that 
would do more credit to a young man beginning the 
world, or afforda better omen for the future, than if 
a trustee, having done his duty, the cestui que-trust 
taking it into his fair, serious and well informed 
consideration, were to do an act of bounty like this. 
But the court can not permit; except quite satisfied 
that the act is of that nature.”’ 


In this case it appears, as stated by Lord Eldon, 
that the— 


‘Connection was not dissolved, the account not 
settled, everything remaining pressing upon the 
mind of the party under the care of the guardian.”’ 
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This conveyance was drawn by the solicitor and 
brother of Giles Hatch. 

The decision cancelling the deed is on the grounds 
that it was made by the ward within three months 
after coming to age, while still living with her 
guardian, and eleven months before the settlement 
of his accounts. Further, that the conveyance was 
procured by fraudulent misrepresentation as to 
value, and deceit as to the quantity of the estate con- 
veyed. In such a case the burden rested heavily on 
the guardian to prove the contrary. 


The case of Hugquenin vs Baseley, 14 Vesey, Jr., 
273 (decided by Lord Chancellor Eldon in 1807) was 
where a conveyance of certain property was made by 
a widow to a clergyman for an annuity of four hun- 
dred pounds. The instrument was a complicated 
trust deed to run for a term of five hundred years, 
with estates for life and entail, and with remainders, 
cross-remainders, &c. 

The Lord Chancellor, in his opinion, recites (see 
page 292) that the complainant, then but a short time 
a widow, was ‘“‘in alarm”’ at the trouble of taking 
possession of an estate—dilapidated. She was about 
forty years of age and had but recently become ac- 
quainted with the clergyman, Baseley. That pre- 
viously to her acquaintance with Baseley, she was 
entirely satisfied with the management of her con- 
cerns by her then solicitors; that shortly after ac- 
quaintance with Basely, it is charged that the latter 
‘‘infused into her mind great dissatisfaction with 
the management and want of professional skill and 
care of those solicitors.’” And thereupon, the Lord 
Chancellor says (page 292): ‘** The inference that this 
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dissatisfaction was created in her mind by Baseley is 
too strong ;’’ ‘‘that he participated in and acted 
upon it with her is clearly established.’’ As the re- 
sult of that dissatisfaction, it is shown that she wrote 
and signed a letter to her solicitors stating that 
Providence had raised her up a friend, in the person 
of Mr. Baseley, for the entire management of her 
affairs, and directing them to deliver to Baseley at 
once all of her papers, and to account to him for all 
matters of hers in their hands ; that this letter was 
originally written by Baseley and then copied off 
and signed by the complainant; that thereafter 
Basely artfully dissuaded the complainant from re- 
siding on the estate and letting the same as she pro- 
posed ; that he recommended to her a certain sur- 
veyor who gave a very unfavorable account of the 
estate; that soon thereafter Baseley procured the exe- 
cution of the conveyance for the annuity of four 
hundred pounds, worth at the time at the lowest 
calculation four hundred and twenty pounds, and 
when another party: was seeking to purchase it at a 
valuation of six hundred and ten poundsa year. It 
is further shown that at the same time another deed 
was executed by the complainant placing all of the 
rest of her large property beyond her own manage- 
ment and control, and with the creation of certain 
estates, and with ultimate remainder to Basely and 
two other persons. : 

At the time of the execution of these instrnments, 
the complainant had living a mother, a daughter, 
and a half brother. : 

Notwithstanding the remarkable and unnatural 
character of these conveyances, Lord Eldon, said 
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they must stand ‘if they are the pure, voluntary, 
well understood acts of her mind.’’ 

Lord Eldon reviews the evidence at length and 
examines critically, the technical effects of the in- 
tricate conveyances, and concludes— 

Ist. That the complainant was induced by deceit- 


ful and artful practices of Basely to become dissatis- 


fied with the management of her brother-in-law, and 
of her solicitors, and by like means on the part of 
Basely to place the management and control in his 
own hands. 

2nd. That by fraudulent and deceitful means, he 
caused her to be misinformed and deceived as to the 
real value of her property. 

3rd. That by the designed use of undue influence . 
and by the abuse of the confidence she had reposed 
in him, he procured her execution of the conveyan- 
ces. 

4th. That under the evidence he is satisfied that 
neither the complainant nor any of the parties un- 
derstood the legal effect of the intricate and compli- 
cated conveyances. 

Lord Eldon in this case, says, the question is ‘‘how 
the intention was produced.’’ 


It is important to note that the bill was filed by 
the party alleged to have been defrauded, and that 
she herself charged that she had been defrauded, de- 
ceived, and duped by Basely. 


In the case of Harris vs. Tremenheere 15 Vesey., 
p. 34, (decided in 1808 by Lord Eldon) the widow 
and children of Harris filed their bill against the de- 
fendant Tremenheere to set aside several leases ob- 
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tained by defendant from Harris the husband and 
father of complainants. The bill alleged that Harris, 
in a great degree, was unacquainted with business, 
and that the defendant, being an attorney, took ad- 
vantage of these circumstances, and prevailed upon 
Harris to appoint him to the stewardship, and 
general management of his affairs. That defendant 
had obtained great influence over Harris by means of 
which he induced him to grant these leases. 


Lord Eldon said: 


‘The defendant stood in the character of agent 
and attorney to this gentleman; and in that charac- 
ter must be bound by a due application of all the 
principles of this Court, which upon grounds of pub- 


lic policy affect that relation? The defendant, be- | 


ing the steward, agent and attorney of the testator 
(Harris), at the same time stood in relation to him, 
that furnished considerations of kindness as well as 
justice. 


Some of these leases were gifts, and Lord Eldon 
said as to these: 


‘‘T have no jurisdiction authorizing me to set aside 
such a transaction, or to hold under these circum- 
stances, if he thought proper, he should not make such 
a disposition as this. * * * T cannot find any decis- 
ion authorizing me to say that the defendant should 
not have taken these leases, as of the pure gift of 
his employer. I am quite ready to say, that, if I 
could find in the answer or evidence the slightest 
hint, that the defendant laid before the testator any 
account of the value of the premises, that was not 
perfectly accurate, that would induce me to set them 
aside, whatever the parties intend, upon the general 
ground, that the principal never would be safe, if 
the agent could take a gift from him upon a repre- 
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sentation that was not most accurate and precise. 
There is no evidence of misrepresentation, cireum- 


vention, or any thing, improperly leading the testa- 


tor to make these leases; that they were not the 
spontaneous fruit of his own generosity; not weigh- 
ing the value or amount of consideration, that should 
have been given, if it had been the subject of barter.”’ 


Counsel for appellant cites in his brief the state- 
ment of Lord Eldon as to what he would have 
been induced to do had certain facts appeared, Xe. 
In this Lord Eldon can only be construed to mean 
that he would set aside the convevance, if he could 
find that the agent had intentionally made any mis- 
representation of value to his principal, even if it 
were slight,—for instance if he had represented the 
amount of rent received from the property, he must 
be precise, as that would be. capable of exact and 
accurate statement; or if, on the other hand, he ex- 
pressed an opinion as to value, it must be an honest 
opinion. If the misrepresentation as to value were 
intentional, under the rule laid down by Lord Eldon, 
the deed would be set aside, even if the misrepre- 
sentation did not induce the gift. On the other 
hand, if the misrepresentation was nnintentional and 
honestly made, especially ina matter of opinion, the 
gift would not be set aside, unless such misrepre- 
sentation was the cause of the.gift. The principle 
laid down in all the leading cases and by all the 
text writers, is that the law presumes that the prin- 
cipal has confidence in the agent, and therefore when 
the principal deals with agent as to any matter con- 
nected with the agency, it is the duty of the agent 
to disclose any fact relating to the subject matter of 
the transaction, within his knowledge, not known to 
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the principal, or if the agent undertakes to make 
any statements or express any opinions with refer- 
ence thereto, he must be perfectly honest and candid 
in every thing he says. The only inquiry the court 
will make is whether under all the facts in the case 
before it, the ‘‘ confidence has been abused.’’ 

Lord Eldon further said, as to the leases for value, 
as it appeared that the defendant had departed from 
the general principle that had governed him, to wit: 
‘“That it was not for the interest of the testator to 
grant any reversionary lease upon one life; that life 
being above the age of sixty,’’ and as the court was 
not satisfied that a full value was paid for these 
leases, an inquiry was directed as to their value, 


&e. 


The case of Hunter vs. Atkins, decided by Lord 
Chancellor Brougham, 3 Mylne & Keene, page 113, 
is fully set out and discussed in Appellees original 
brief, beginning on page 97. 


The case of Taylor vs. Taylor, 8th Howard, 183, 
is one where the deed ye by a young girl to 
a trustee for the benefit of her immediate family. 
The court, in the opinion, discuss the evidence, and 
base the judgment upon the following facts which 
are recognized as having been proven: That the deed 
was founded upon no real consideration ; that it was 
executed within a few months after she became of 
age, and whilst she was still living with her parents ; 
that it was extorted from her by false representa- 
tions, both as to her filial duties, and as to her right to 
retain and enjoy this property which had been be- 
queathed to her by her uncle to the exclusion of the 
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other members of the family; that to procure the ex- 
ecution of the deed, she was subjected to extreme 
urgency and harsh treatment on the part of her 
parents, who, for this purpose, further held out the 
hope that, by a compliance with their importunities 
in this regard, they would be reconciled to a marriage 
which she desired, and which they had theretofore 
opposed. 

In this case, it is to be notea that the bill was filed 
by the party alleged to have been defrauded, and 
that she, herself, charged that she had been deceived, 
and coerced into making the deed. 

Two Judges dissented from the judgment and de- 
cree, cancelling the deed. 


Allore vs. Jewell, 94 U.%8,, 506, is a case where 
an old woman, imbeciled toa point but one degree 
removed from insanity, was induced by artful prac- 
tices and undue influence thereby obtained, to make 
a conveyance of property for a grossly inadequate 
price. The old woman was in her last sickness, liv- 
ing alone in a very forlorn and helpless condition ; 
and pending the effort to get the conveyance from 
her, the agent of the purchaser was told by her phy- 
sician that, in his opinion, she could not recover, 
and that she was not mentally capacitated to make 
a properdeed. She understood English imperfectly, 
and had no one with whom to advise. The property 
was then worth from $6,000 to $8,000; and the de- 
fendant, with every reason to know she was about to 
die, purchased it from her for $250, and an annuity 
of $500 during the remainder of her life; with an 
agreement to pay her physician’s bill and the taxes 
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during the remainder of her life. The $250 was 
paid, but nothing else, and she died afew weeks 
afterwards. 3 

The decision is put on the ground that the evi- 
dence showed great weakness of mind, with inca- 
pacity to judge of the nature of the transaction, and 
a grosslv inadequate consideration. 


Uhlich vs. Mulke, et al, 61st Ifi., 499, is a case 
where a man of advanced years and alleged mental 
imbecility gave to his confidential agent, who had 
the entire management of his business affairs, one 
undivided third of his real estate, valued at $125.000. 
His wife joined in the making of the deed of convey- 
ance. The defendant Mulke accompanied Uhlich 
the grantor and his wife to the lawyer’s office, where 
the deed was drawn, but was not present in the 
office while the deed was being prepared, but 
returned and assisted in the explanation of the loca- 
tion of the property, and was present at the time 
of the execution of the deed. 

The court decided that under the evidence the 
deed was the voluntary act of Uhlich, and that he 
was mentally capaciated to make the same; that no 
undue influence was shown on the part of Mulke, 
and that the burden of proving the undue influence 
rested on the complainant; and that the confidence 
and friendship and gratitude of the grantor relative 
to the grantee, so far from being a bar to the be- 
stowal of this bounty were a proper inducement for 
the same. That otherwise ‘‘kindness, important 
services, and friendship to the distressed, would be 


under a legal ban.”’ 


| 
| 
~ 
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See extract from decision in this case, set out in 
Appellant’s original brief, page 100. 


McCormick vs. Malin et al, 5 Blackford, 509, is a 
case of a sale of a legacy for a grossly inadequate 
price, under grossly fraudulent misrepresentations 
as to value, and under representations of fact proven 
beyond dispute to have been knowingly and inten- 
tionally false, as well as other known and designed | 
misrepresentations. 

The court, in a review, of the evidence declares that 
the relation of principal and agent existed between 
the parties as to the collection of this legacy. The 
purchaser desiring to purchase, represented to the 
legatee, who was a man of infirm mind from dissipa- 
tion, that his share in an estate was not worth $6000, 
and doubted whether it was worth five thousand dol- 
lars ($5000 ), when it: truth it was worth more than 
$13,000. He further stated that the executor of the 
estate had told him that it was doubtful if the legacy 
was worth $5000, which was false. It was stated by 
the court, as a proven fact, that the purchaser had 
falsely endeavored to produce in the mind of the 
legatee the impression that the executors were dis- 
honest men who would give him trouble in getting 
his legacy, when, says the court, ‘‘there was not the 
slightest ground for imputation.”’ 

The purchaser had represented to the legatee that 
he would not get his legacy in eighteen months, 
whereas the purchaser’ previous to this statement 
had been told by the executor that the estate would 
soon be closed up. 

By these, and other false and fraudulent misrep- 
resentations, the purchaser succeeded in purchasing 
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from the legatee his legacy for $4,500, and within 
four months after the bargain, he received more than 
$13,000 on the legacy. 

The purchaser was a shrewd business man of 
wealth, while the legatee was a man of natural un- 
sound judgment, weakened by dissipation. 

In addition to the grossly fraudulent und false 
representations shown in the case, as well as the gross 
- inadequacy of price, the court finds, under an exami- 
nation of the evidence, that while Malin accepted 
ostensibly an agency in regard to collecting the 
legacy, he, at the same time, entertained the purpose 
to purchase it. 

It is to be noted that the bill is filed by the party 
alleged to have been defrauded, and that he, him. 
self, charges that he was duped, deceived and de- 
frauded. 


The case of Wright vs. Proud, decided in 13 Vesey, 
Jr., 136, is one, in which a young man who had been 
for some time previously the inmate of an insane asy- 
lum, as a lunatic patient, was procured to make a 
deed in favor of the keeper of said asylum, while 
still remaining at the asylum, although nominally as 
a boarder. 


The case of Conley vs. Nailor, 118 U.8., R., 127, 
is so similar in many respects to the case at bar,— 
and the discussion of the testimony on the subject 
of mental incapacity, and the conclusions reached 
by the court, is such a conclusive reply to the ar- 
gument of the counsel for appellant, that for the 
convenient reference of the court. we take the lib- 
erty to make an abstract of the same. . 


ee 
j i} 
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This was a bill filed by the widow of Nailor and 
three of the heirs against the defendant, Catharine 
Conley, to set aside certain deeds made to defendant 
on the grounds of mental incapacity and undue in- 
fluence. Nailor for many years prior to 1869, and 
at least as early as 1854, had led a dissolute and in- 
temperate life. In 1869 he met defendant. There is no 
proof prior to that time that she was not a virtuous 
woman. In November, 1869, Nailor left his family 
and lived with defendant in concubinage until his 
death. One deed was made in 1872, and three in 
1878. Nailor died in January, 1879. The court 
said there is a large mass of evidence introduced to 
prove that, from a tong course of dissolute and in- 
temperate habits, Nailor had become insane and in- 
capable of transacting his business. * * * But 
there are some striking facts which should be stated. 
Of the forty-three witnesses for the plaintiffs who 
testify in regard to the mental capacity of Nailor, 
thirty-three give their opinion from having seen him 
while drunk. Of these thirty-three, eighteen swear 
they never saw him sober; three, that they never saw 
him sober but once, and twelve, that they seldom 
saw him when not intoxicated; six other of the forty- 
three witnesses speak of him as incompetent to trans- 
act business when he had been drinking; only four 
witnesses testify that he was incapable of doing busi- 
ness when sober. One of the complainants testi- 
fied, that Nailor, his father, was not mentally com- 
petent to make a valid deed, when he executed the 
deed of 1872, and the deeds of 1878, yet he took a 
lease to certain property from his father during the 
last year of his life. 
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The court further say: 


«The question to be decided is not whether Nailor 
had mental capacity to make a conveyance when he 
was intoxicated, but whether he was competent when 
sober—and whether he was sober when he executed 
them.”’ 


The testimony showed that although Nailor was 
habitually intemperate, he was often sober. The dis- 
crepancy between the witnesses, can, in a large de- 
gree, be reconciled, that some gave their opinions of 
Nailor’s capacity when drunk. The court held that, 
although Nailor for many years before his death had 
been dissolute and intemperate, and during the last 
seven or eight years of his health had gradually 
failed, yet he was competent to make these deeds 
and to understand their effect. For, if Nailor was 
competent to make the deeds when sober, plaintiffs 
must show he was not sober when the deeds were 
made, and this they have failed to do. 


The Court discuss Harding vs. Handy, 11 Wheat., 
103, and Allore vs. Jewell, 94 U. 8., 506, and say 
they do not control a case like this, and lay down 
this general rule. 


‘In equity, each case to set aside a deed for in- 
capacity of the grantor, or intoxication at the time 
of execution amounting to incapacity, must be de- 
cided on its own merits, without regard te previous 
decisions in cases differing in the facts. 


On the ground of undue influence the court, says: 


‘-‘The undue influence for which a will or deed 
will be annulled must be such as that the party 
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making it has no free will, but stands in vinculis. 
‘‘It must amount to force or coercion, destroying 


free agency.”’ 
‘*Conceding that when a will ordeed is made, while 


the parties are living in illegal sexual relations, is 
open to suspicion of fraud and undue influence, the 
plaintiffs have failed by any testimony whatever to 
show that the deeds in question were procured by 


either. ’”’ 


W hat the court said in Conley vs. Nailor, on the 
subject of mental incapacity, is so apparent, in its 
application to the case at bar, that it needs no elab- 
oration. 

AUGUSTUS O. BACON, 
JOHN C. RUTHERFORD, 
Counsel for Appellees. 
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No. 150. 


HEMAN B. CHAPMAN. PLAINTIFF IN ERROR, 


US. 
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ASHBEL H. BARNEY, PRESIDENT OF THE UNITED 
STATES EXPRESS COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


No. 150. 


HEMAN B. CHAPMAN, PLAINTIFF IN ERROR, 


US. 


ASHBEL H. BARNEY, PRESIDENT OF THE UNITED 


STATES EXPRESS COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE NORTHERN DISTRICT OF ILLINOIS. 


Original. 


Ce ssibanak wes ueiigh 6h ah te saab os do sad Wl ae, cach lead 
as cused io 2 ee a annie ka oak am es 
I Ss be a caiadebs cs hs Gaile mnlnttons esekiabib en Ges NS 
Copy of account sued on | 


Affidavit of Joseph Shepard 

Attachment bond_----. 

ii a'a Jb astaies ctbmcnals = wiisnews eine és ao wlemiomin iain aekes 
Marshal’s return 
Motions to amend declaration, &c..._..--------------------- cos taleiata 
Order granting motions to amend declaration, Xc. -__- thersaidhiial intel hated Scie 
Amended declaration 

SE ib dine on Se qighitige has ace ae ret il wawn dun ime mal dimeigsmyia alle 
Bond on writ of error 

Clerk’s certificate 

Writ of error 

Certified copy of mittimus from circuit court of La Salle Co., Ills., &c.__- 
Citation and proof of service of same 

Assignment of errors 


Print. 


Jupp & DETWEILER, PRINTERS, WASHINGTON, AuGuUST 2, 1888. 


<3 oe OMS «RF OY Bn eK goes, he de t 
3 pe ge 2 web fa. Sti ad gmt x ek Ge 

¥ . Jf “ oon Ss eee ~ : 

Yi Cage Bp. ae ies * me a Nees 


HEMAN B. CHAPMAN VS. ASHBEL H. BARNEY, PRESIDENT, é¢. 


: 1 Pleas in the circuit court of the United States for the north- 
ern district of Illinois, held at the United States court-rooms, B 
| in the city of Chicago, in the district aforesaid, before the Hon. ag 
Sere. Henry W. Blodgett, district judge of the United States for said a 
: northern district of Illinois, on Saturday, the twenty-seventh day of 
es March, in the adjourned March term of said court, in the year of 

our Lord one thousand eight hundred and eighty, and of our Inde- 


pendence the one hundred and fourth year. 
WM. H. BRADLEY, Clerk. 


NORTHERN District OF ILLINOIS, ss: 


ASHBEL H. BARNEY, President of the United States Express 
| Vompany 16309. 
} v8. 
Herman B. CHAPMAN. 


Trover and attachment. 


Be it remembered that on the third day of April, 1879, came the 
plaintiff, by his attorneys, and filed in the office of the clerk of the 
circuit court of the United States for the northern district of I]li- 
nois, at Chicago, in said district, his preecipe for a writ of summons, 
and also at the same time filed his bond for costs in said entitled 
cause; which said precipe and bond are, respectively, in the words 
and figures following, to wit: 


2 Preecipe. 


In the Circuit Court of the United States for the Northern District 
of Illinois. | 


THE UNITED States Express CoMPANY 


V8. Bis: 
Heman B. CHAPMAN. | 


Assumpsit ; damages, $20,000. 


Hon. W. H. Bradley, clerk of said court. 


Sir: Issue summons as above to marshal of said district, & 
oblige— 
Yours, &e., KE. F. BULL, Pl’ff’s Att’y. 


Endorsed: Filed April 3, 1879. W.H. Bradley, cl’k. 


2 | HEMAN B. CHAPMAN VS. ~ 
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Bond for Costs. 


UniTep StraTes oF AMERICA, BS 
Northern District of Illinois, { ~~’ 


Circuit Court. May Term, A. D. 1879. 


THe UnitTep STATES Express CoMPANY 
v8. 
Herman B. CHAPMAN. 


Assumpsit. 


I enter myself security for -costs in this cause and promise to 
pay all costs which may accrue to the opposite party in this 
3 action or to any of the officers of this court, and in default 
of payment by the plaintiff of any costs ordered or adjudged 
to be paid by it hereby agree and stipulate that execution may issue 
against my property for any costs taxed against it. 
Dated this third day of April, A. D. 1879. 
| H. D. COLVIN, 
Gen. Agent for United States Ex. Co., Chicago, Ill. 


Endorsed: Filed Apr. 3d, A. D. 1879. W.H. Bradley, clerk. 


On the same day, to wit, on the third day of April, 1879, there 
issued out of said clerk’s office a writ of summons in said entitled 
cause; which said writ, together with the return of the marshal 
thereto attached, are in words and figures following, to wit: 


Summons. 


4 Circuit Court oF THE UNITED StTaTEs OF AMERICA, | ,.. 
Northern District of Illinois, apt 


The United States of America to the marshal of the northern dis- 
trict of Illinois, Greeting : : 


We command you tosummon Heman B. Chapman, if found in 
your district, to be and appear before our judges of the circuit court 
of the United States for the northern district of Illinois on the first 
day of the next term thereof, to be holden at Chicago, in the district 
aforesaid, on the first Monday of May next, to answer unto the 
United States Express Company of a plea of trespass on the case 
upon promises, to its damage, as it is alleged, of twenty thousand 
dollars, and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 3d 
day of April, in the year of our Lord one thousand eight hundred 
and seventy-nine, and of our Independence the 103d year. 


[SEAL. | WM. H. BRADLEY, Clerk. 


a 


a 
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ASHBEL H. BARNEY, PRESIDENT, &C. nee ee 


[Endorsed :] Gen. No. —. Circuit court of the United States, 
northern district of Illinois. vs. -—— ——. Summons. 


Returnable term, A. D. 188-. ,clerk. Filed ———, 
A. D. 188-. , clerk. , attorney. 
5 Special Deputy’s Return. 
UNITED STATES OF AMERICA, 
Northern District of Illinois, 


Know all men by these presents that I have appointed, and by 
these presents do appoint, John McBoyle my true and lawful dep- 
uty to execute the annexed writ, The United States Express Co. vs. 
Heman B. Chapman, and to make return of the execution thereof 


according to law. 
JESSE S. HILDRUP, [skAt.] 
U. S. Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, to wit: 
By reading the same to and in the presence and the hearing of 
Heman B. Chapman, therein named, on the 10th day of April, A. 


D. 1879. 
JESSE S. HILDRUP, 
, United States. Marshal, 
By JOHN McBOYLE, 
Special Deputy. 
Unitep STATES OF AMERICA, 
Northern District of Illinois, hss 


John McBoyle, being duly sworn, deposes and says that he served 
the annexed writ as stated in the foregoing return, and that the ex- 
pense returned by him, in addition tothe fees, was actually incurred, 


and that the same is according to law. 3 
JOHN McBOYLE. 


6 Subscribed and sworn to before — this 10th day of April, 
A. D. 1879. : 
[SEAL. ] ANDREW J. O’CONOR, 
Notary Public. 


Endorsed: Filed Apr. 11th, A. D. 1879, W. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-seventh day of June, 1879, came 
the plaintiff, by its attorneys, and filed in said clerk’s office its dec- 
laration in said entitled cause; which said declaration is in the words 
and figures following, to wit: 
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4 HEMAN B. CHAPMAN YS. 


Declaration. 


UniTEp STATES oF AMERICA, } i 
Northern Dist. of Ilis., ‘one 


Circuit Court of said District. July Term, A. D. 1879. 


The United States Express Company, organized under and by 
virtue of a law of the State of New York, and a citizen of the State 
of New York, the plaintiff in this suit, by E. F. Bull and James W. 
Duncan, its attorneys, complains of Heman B. Chapman, a citizen 
of the State of Illinois, the defendant, who has been summoned, 
&c., of a plea of trespass on the case on promises, for that whereas 

on, to wit, the 14th day of September, A. D. 1878, at, to wit, 
7 the county of La Salle,in the State of Illinois, to wit, at the 
district aforesaid, the said plaintiff entrusted to the said de- 
fendant a large sum of money, to wit, the sum of fourteen thousand 
($14,000) dollars, which the said defendant then and there received 
from the plaintiff for the purpose of delivering the same to the 
Matthiessen & Hegeler Zinc Company at La Salle, to wit, at the dis- 
trict aforesaid, and said defendant then and there, in consideration 
of the premises and of a certain reasonable reward to be paid by 
plaintiff to said defendant, promised the plaintiff to take the said 
sum of money so delivered by the plaintiff to the defendant as 
aforesaid and to deliver the same to the said Matthiessen & Hegeler 
Zine Company at, to wit, the district aforesaid ; yet the defendant, 
disregarding his promises, did not nor would deliver the said money 
so received by him as aforesaid to the said Matthiessen & Hegeler 
Zine Company, but, on the contrary, converted the same to his own 
use, and by reason of the premises the said defendant became and 
was then and there liable to pay the said plaintiff the said sum of 
fourteen thousand ($14,000) dollars, and in consideration thereof 
promised the plaintiff to pay it the said sum of money on request. 
2d count. And also for that whereas on, to wit, the 14th 
8 day of September, A. D. 1878, the said plaintiff was engaged 
in the business of transporting money and other valuable 
ackages at, to wit, the district aforesaid, and, being engaged in said 
usiness, had employed the said defendant as its clerk & agent for 
a certain reasonable reward, to wit, the sum of forty ($40) dollars 
per month, to be paid to the said defendant, and by virtue of such 
employment the said defendant, at the said time, when, &c., received 
from this plaintiff a valuable package, containing a large sum of 
money, to wit, the sum of $29,000, with directions from said plain- 
tiff to deliver the said package to the Matthiessen & Hegeler Zinc 
Company at La Salle, to wit, at the district aforesaid, and said de- 
fendant then and there received the said package in the course of 
his said employment, and in consideration of the premises and of 
the said employment then and there agreed to deliver the said pack- 
age of money to the said Matthiessen & Hegeler Zinc Company at, 
to wit, the district aforesaid; yet the said defendant, disregarding his 
promises in this behalf, did not nor would deliver the said package 
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ASHBEL H. BARNEY, PRESIDENT, &C. 5 


containing the said sum of money to the said Matthiessen & Hegeler 
Zine Company, but, on the contrary thereof, converted the same to 

his own use, whereby and by reason whereof the defendant 
9 became and was liable to pay the said plaintiff the said sum 

of money at, to wit, the district aforesaid; and, being so liable, 
in consideration of the premises, then and there promised to pay to 
the plaintiff the said sum of money aforesaid ; yet, although often 
requested, the said defendant hath not paid the said plaintiff the 
said several sums of money or either of them or any part thereof, 
although often requested so to do, to plaintiff’s damage twenty 
thousand ($20,000) dollars; and therefore it brings this suit, &e. 

By FE. F. BULL & JAMES W. DUNCAN, 
‘ Its All’ys 
Copy of Account Sued on. 
Heman B. Chapman to the United States Express Co., Dr. 


To money delivered by plaintiff to def’t Sept. 14, 1878, to be de- 
livered by def’t to the Matthiessen & Hegleler Zinc Co., & by def’t 
converted to his own use, $20,000. 


Endorsed: Filed June 27, 1879. Wm. H. Bradley, clerk. 

Afterwards, to wit, on the ninth day of July, 1879, cume the de- 
fendant, by his attorneys, and filed in said clerk’s office his pleas in 
said entitled cause; which said pleas are in the words and figures 
following, to wit: 


10 Pleas. 


Circuit Court of the United States for the Northern District of 
Illinois. 


Tue Unirep Srates Express CoMrpANY 
Vv. 
HeMAN B. CHAPMAN. 


Assumpsit. 


And the said Heman BL. Chapman, defendant in this suit, by Dent 
& Black, his attorneys, comes and defends the wrong and injury 
when, &c., and says that he did not undertake or promise in man- 
ner and form as the said plaintiff hath above thereof complained 
against him ; and of this he, the said defendant, puts himself upon 
the country, &c. And for a further plea in this behalf the defend- 
ant says that the plaintiff ought not to have his aforesaid action 
against him, the defendant, because he says that there is not, nor 
was at the time of the commencement of this suit, any such corpo- 
ration as the United States Express Company,as by the said declara- 
tion is above supposed ; and of this the defendant puts himself upon 


the country, ce. 
DENT & BLACK, 
Attorneys for Defendant. 


Endorsed. Filed July 9, 1879. W. H. Bradley, clerk. 
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6 HEMAN B. CHAPMAN. VS. 


11 Afterwards, to wit, on the eighth day of August, 1879, 

came Joseph Shepard, by his attorneys, and filed in said 
clerk’s office his affidavit in said entitled clause ; which said affidavit 
is in the words and figures following, to wit : 


Affidavit. 


UniTED STATES OF AMERICA, ane 
Northern District of Illinois, { °” 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


Unitep States Express Company vs. HEMAN B. CHAPMAN. 


Joseph Shepard, of the city: of Chicago and district aforesaid, 
makes oath and says that he is the agent in this behalf of the said 
United States Express Company, the plaintiff above named, and 
that the said Heman B. Chapman, the above-named defendant, is 
indebted to the said United States Express Company in the sum of 
fourteen thousand dollars, after allowing all just credits and set-offs, 
for money had and received by said defendant for the use of said 
plaintiff—that is to say, that on the 14th day of September, A. D. 

1878, at the county of La Salle, in said district aforesaid, 
12 the said defendant, who was then and there in the hire and 

employ of said plaintiff as its clerk or agent, received of and 
from said plaintiff, and said plaintiff, confiding in the honesty and 
integrity of said defendant, then and there delivered to said defend- 
ant, as such clerk or agent, and in the course of his said employ- 
ment, the said sum of fourteen thousand dollars, which said sum of 
money was as aforesaid delivered to said defendant, and by said de- 
fendant so received for the sole purpose of delivering the same, and 
was then and there instructed and directed by said plaintiff to de- 
liver the same, on the day aforesaid, to the Matthiessen and Hegeler 
Zine Company, a corporation organized under the laws of the State 
of Illinois, at its place of business,in the city of La Salle, in said 
county of La Salle and district aforesaid, and that said defendant 
then and there agreed to and with said plaintiff to deliver said sum 
of money so received by him as aforesaid, on the day aforesaid, to 
said corporation, the Matthiessen and Hegeler Zinc Company, at its 
said place of business, in said city of La Salle aforesaid, but that 
said defendant did not deliver said sum of money or any part 
thereof to said Matthiessen and Hegeler Zinc Company, on the day 
aforesaid or at any other time, but by fraud and circumvention—that 

is, by pretending and insisting that he, said defendant, after 
13 receiving said sum of money had been robbed of the whole 

of said sum of money on the day aforesaid, when in truth 
and in fact he, the said defendant, had not been robbed of said 
money or any part thereof, but on the day aforesaid, to wit, on the 
14th day of September, 1878, at said county of La Salle, in said dis- 
trict aforesaid, there and then converted and disposed of the said 
sum of money and the whole thereof to his own use. 
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And this affiant further says that the said Heman B. Chapman, 
defendant, is about to depart from this, the said State of Illinois and 
district aforesaid, with the intention of having his effects removed 
therefrom, and also that he, the said defendant, has within two years 
prior to the filing of this affidavit fraudulently concealed and dis- 
posed of his property so as to hinder and delay his creditors, and 
also that he, said defendant, is about fraudulently to conceal, assign, 
or otherwise dispose of his property and effects so as to hinder and 
delay his creditors. . 


And this affiant further says that the place of residence of the 
said Heman B. Chapman is in the city of La Salle and county of 


La Salle and district aforesaid. 
JOSEPH SHEPARD. 


Subscribed and sworn to before me this 8th day of August, A. D. 
1879. 
WM. H. BRADLEY, Clerk. 
Endorsed: Filed Aug. 8, 1879. W. H. Bradley, clerk. 


14 On the same day, to wit, on the eighth day of August, 1879, 
there was filed in said clerk’s office a bond in said entitled 
cause; which said bond is in the words and figures following, to wit: 


15 Attachment Bond. 


Know all men by these presents that we, The United States Ex- 
press Company, as principal, and Joseph Shepard and Harvey D. 
Colvin, as sureties, are held and firmly bound unto Heman B. 
Chapman in the penal sum of twenty-eight thousand dollars, lawful 
money of the United States; for the payment of which said sum, 


well and truly to be made, we bind ourselves, our heirs, executors, - 


and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 8th day of August, 1879. 

The condition of the above obligation is such that whereas the 
above-bounden United States Express Company has, on the day of 
the date hereof, prayed an attachment out of the superior court of 
Cook county, at the suit of the United States Express Company 
against the estate of the above-named Heman B. Chapman, for the 
sum of fourteen thousand dollars; and the same being about to be 
sued out of said court, returnable on the first Monday of October, A. 
D. 1879, to the term of the said court then to be holden, now, if 
the said United States Express Company shall prosecute its said 
sult with effect, or, in case of failure therein, shall well and truly 
pay and satisfy the said Heman B. Chapman all such costs in said 
suit and such damages as shall be awarded against the said United 
States Express Company, its successors and assigns, in any suit or 
suits which may hereafter be brought for wrongfully suing out the 
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said attachment, then the above obligation to be void ; otherwise to 
remain in full force and effect. 


HARVEY D. COLVIN, SEAL. 
For UNITED STATES EX. CO. [SEAL.| 
HARVEY D. COLVIN. SEAL. 
JOSEPH SHEPARD. SEAL. | 


Signed, sealed, and delivered in the presence of— 
WM. H. BRADLEY, Clerk. 


Endorsed : Filed this eighth day of August, A. D. 1879. W. H. 
Bradley, clerk. 


[Endorsed:] General No.—. Term No.—. Circuit court United 
States, northern district of Illinois. — term, A. D. 188-. 
vs. Attachment bond. FWiled this — day of ' 
A. D. 188-. , clerk. , attorney. 


16 On the same day, to wit, on the eighth day of August, 1879, 

there issued out of said clerk’s office a writ of attachment in 
said entitled cause; which said writ, together with the return of the 
marshal thereto attached, are in the words and figures following, to 


wit: 


17 CIRCUIT an OF THE UNITED STATES OF AMERICA, e 
Northern District of Illinois, 


The United States of America to the marshal of the northern district 
of Illinois, Greeting: 

Whereas The United States Express Company hath complained 
that Heman B. Chapman is justly indebted to it to the amount of 
fourteen thousand dollars, and oath having been also made that said 
Heman B. Chapman is about to depart from the State of Illinois 
and from said district, with the intention of having his effects 
removed therefrom, and also that the said defendant has, within two 
years prior to the filing of this affidavit, fraudulently concealed and 
disposed of his property so as to hinder and delay his creditors, and 
also that he, the said defendant, is about fraudulently to conceal, 
assign, or otherwise dispose of his property and effects so as to hinder 
and delay his creditors, and the said The United States Express 
Company having given bond and security according to law: 

We therefore command you that you attach sv much of the 
estate, real or personal, of the said Heman B. Chapman to be found 
in your district as shall be of value sufficient to satisfy the said debt 
and costs, according to the said complaint, and such estate so 
attached in your hands to secure, or so to provide that the same may 
be liable to further proceeding thereu upon according to law; and that 
you summon the said Heman B. Chapman to appear and answer 
the complaint of the said The United States Express Company at a 
circuit court of the United States for the northern district of Illinois 
to be holden at Chicago, in the district aforesaid, upon the first 
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Monday of October next, when and where you shall make known 
to the said court how you have executed this writ, and have you 
then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America at Chicago aforesaid, this 
eighth day of August, in the year of our Lord one thousand eight 
hundred and seventy-nine, and of our Independence the 104th year. 


[seat] WM. H. BRADLEY, Clerk. 


[Endorsed |] Gen. No. —. Circuit court of the United States, 
northern district of Illinois, vs. . Attachment 
writ. Returnable term, A. D. 18—. , clerk. Filed 
-- A. D. 18—. , clerk. , attorney. 


18 Special Deputy’s Return. 


Unitep States OF AMERICA, 
Northern District of Illinois, 


Know all men by these presents that I have appointed and by 
these presents do appoint Sam’! W. Porter my true and lawful dep- 
uty to execute the annexed writ—The United States Ex. Co. vs. 
Heman B. Chapman—and to make return of the execution thereof 


according to law. 
JESSE S. HILDRUP, [seat] 
U. S. Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, to wit: 
By reading the same to and in the presence and the hearing of 
James Meurthel on the 18 day of Aug., A. D. 1879; of Heman B. 
Chapman, therein named, on the 18 day of Aug., A. D. 1879, and 
by levying upon 1 sealed package said to contain about three hun- 
dred dollars, consisting of national bank notes and United States 
Treasury notes, 1 gold hunting-case watch and chain, two two-and- 
—-half dollar gold pieces, as the property of the within-named 
Heman B. Chapman. | 

I did not serve , the other defendant therein named, 
being unable to find — within my district. 

JESSE 8S. HILDRUP, 
United States Marshal, 
By SAMUEL W. PORTER, « 
Special Deputy. 


Marshal’s fees: 
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UnITED STATES OF ae 
Northern District of Illinois, 


Samuel W. Porter, being duly sworn, deposes and says that he 
served the annexed writ as stated in the foregoing return, and that 
the expense returned by him in addition to the fees was actually in- 


curred, and that the same is according to law. 
: SAM’L W. PORTER. 


Subscribed and sworn to before me this 21st day of October, A. D. 
1879. ) 
[SEAL. ] ANTHONY HOENER, 
Notary Public. 


Endorsed : Filed Oct. 24th, A. D. 1879. W. H. Bradley, clerk. 


19 Afterwards, to wit,on the tenth day of October, 1879, came 

the plaintiff, by its attorney, and filed in said clerk’s office its 
motion in said entitled cause; which said motion is in the words 
and figures following, to wit: 


Motion. 


In the Circuit Court of the United States, Northern District of 
| Illinois. 


THE UNITED STATES ExprREss COMPANY 
VS. 
HeEMAN B. CHAPMAN. 


And now comes said pl’ff, by E. F. Bull, its att’y, and moves the 
court for leave to change the name of the plaintiff to “ Ashbel H. 
Barney, president of the United States Express Company,” and to 
amend the declaration and other papers in the cause so as to con- 


form to such change in the name of the plaintiff. | 
KE. F. BULL, 
PUf’s Alt’y. 


And now again comes said plaintiff & moves the court for leave 
to change the form of action to trover and to file a declaration 


herein to conform to such change in the form of action. . 
E. F. BULL, 
PU ff’s Att'y. 
Endorsed: Filed Oct. 10,1879. Wm. H. Bradley, clerk. 
20 — On the same day, to wit, on the tenth day of October, in 
the adjourned October term of said court, 1879, in the record 


of the proceedings thereof in said entitled cause, before Hun. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


ASHBEL H. BARNEY, PRESIDENT, &C. 11 


Order. 


THE UNITED StatEs Express COMPANY 
a 
Heman B. CHAPMAN. 


Assumpsit. 


On motion of the plaintiff, by its attorney, leave is given it to file 
an amended declaration and to make Ashbel N. Barney, president 
of the United States Express Company, the plaintiff herein, and to 
change the action from assumpsit to trover, and the defendant is 
hereby ruled to plead to the ainended declaration in ten days after 
service of a copy of said amended declaration upon the defendant’s 
attorneys. 


Afterwards, to wit, on the twenty-fourth day of February, 1880, 
came the plaintiff, by its attorney, and filed in said clerk’s office its 
amended declaration in said entitled cause; which said amended 
declaration is in the words and figures following, to wit: 


Amended Declaration. 


21 In United States Circuit Court for the Northern District of 
Illinois. 


Tue Unrrep Srates Express ComMPpANY 
VS. 
HemMAN B. CHAPMAN, 


Assumpsit. | 


And now comes said plaintiff, by E. F. Bull, its attorney, and, by 
leave of the court for that purpose first had and obtained, amends |. 
the declaration herein in the manner following—that is to say, in- 
sert on line No. six (6) on the first page of the declaration the words 
“Ashbel H. Barney, president of,” so as to make the name of the 
plaintiff read as follows, viz: “Ashbel H. Barney, president of the 
- United States Express Company ;” and in the 7th line of the first 
page of said declaration, after the word company, insert the words 
“a joint stock company;” and in the 10th line of said first page, 
after the word- “ New York,” insert the following: And which said 
company is authorized by the laws of the State of New York to 
maintain and bring suits, in the name of its president, for or on ac- 


count of any right of action accruing to said company. 
E. F. BULL, PU ffs Al’y. 


Endorsed: Filed Feb. 24, 1880. W. H. Bradley, cl’k. 


22 Afterwards, to wit, on the twenty-seventh day of March, in 

the adjourned March term of said court, 1880, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 
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Judgment. 


ASHBEL H. Barney, President of the United States Express Com- 
pany, 


vs. 
HeMAN B. CHAPMAN. 


Trover and attachment. 


This cause having this day been called for trial, now comes the 
plaintiff, by his attorney, the defendant and his attorney failing to 
appear, and, upon issue joined upon the plea herein, on motion of 
the plaintiff’s attorney, thereupon comes a jury of good and lawful 
men, to wit, Benjamin W. Gray, C. H. Hart, E. Thacher, Charles 
Curtis, 8S. W. McMaster, Thomas North, W. W. Eggleston, H. R. 
Willard, B. F. Porter, David Forsythe, John Benjamin, and D. T. 
Robinson, who were all duly elected, tried, and sworn well and truly 
to try said issue; and, after hearing the evidence on the part of the 
plaintiff and receiving the instructions of the court, the jury re- 

turned the following verdict, to wit: We, the jury, find the 
23 issue for the plaintiff, and assess his damages at fourteen 

thousand dollars. . It is thereupon considered and adjudged 
by the court that the plaintiff do have and recover of the defendant 
the said sum of fourteen thousand dollars, his damages, together 
with his costs and charges in this behalf expended, amounting to the 
sum of thirty-six dollars and fifty-five cents, and that he have exe- 
cution therefor. 

And it appearing to the court that the following goods and chat- 
tels have been attached herein by the marshal, to wit, one sealed 
package said to contain about three hundred dollars, consisting of 
national bank notes and United States Treasury notes; one gold 
hunting-case watch and chain, two two-and-one-half-dollar gold 
pieces, as the property of the defendant, it is ordered that said goods 
and chattels be sold and the proceeds applied on said judgment, and 
that a special writ of fiert facias issue for that purpose. 


24 Afterwards, to wit, on the eighth day of October, 1885, there 
was filed in said clerk’s office a bond in said entitled cause; 
which said bond is in the words and figures following, to wit: 


Bond. 


Know all men by these presents that we, Heman B. Chapman and 
Sylvester M. Chapman, are held and firtnly bound unto Ashbel H. 
Barney, president of the United States Express Company, in the full 
and just sum of two hundred and fifty dollars, to be paid to the said 
Ashbel H. Barney, president of the United States Express Company, 
certain attorney, executors, administrators, or assigns; to which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these presents. 


—— ” 


ASHBEL H. BARNEY, PRESIDENT, &C. 13 


Sealed with our seals and dated this eighth day of October, in the 
year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at a term of the circuit court of the United States 
for the northern district of Illinois, in a suit depending in said court 
between Ashbel H. Barney, president of the United States Express 

Company, plaintiff, and said Heman B. Chapman, defendant, 
25 — was rendered against the said Heman Bb. Chapman for the 

sum of fourteen thousand dollars and cost of suit, and the 
said Heman B. Chapman having obtained a writ of error and filed 
« copy thereof in the clerk’s office of the said court to reverse the 
judgment in the aforesaid suit and a citation directed to the said 
Ashbel H. Barney, president of the United States Express Company, 
citing and admonishing him to be and appear at a Supreme Court 
of the United States to be holden at Washington the second Monday 
of October next: 

Now, the condition of the above obligation is such that if the said 
Heman B. Chapman shall prosecute said writ of error to effect and 
answer all costs if he fail to make his plea good, then the above 
obligation to be void; else to remain in full force and virtue. 

: HEMAN B. CHAPMAN. SEAL. | 
SYLVESTER M. CHAPMAN. [sEat.] 


Sealed and delivered in presence of— 


Approved by— 
WALTER Q. GRESHAM, 
Circuit Judge. 


(Endorsed :) Filed Oct. 8, 1885. Wm. H. Bradley, cl’k. 


26 NORTHERN District OF ILLINOIS, ss: 


I, William H. Bradley, clerk of the circuit court of the United . 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to bea true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein Ashbel 
H. Barney, president of the United States Express Company, is the 
plaintiff and Heman B. Chapman is the defendant, as the same 
appear- from the files and records of said court now remaining in 
my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
ninth day of October, 1885. 

[Seal of Circuit Court U.8., Northern Dist. Illinois, 1855. ] 
WM. H. BRADLEY, Clerk. 


27 UnitTED STATES OF AMERICA, van 
Northern District of Illinois, {~~ ' 


The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting: 


Because in the record and proceedings, as also in the rendition 
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of the judgment in a plea which is before you, in said circuit court, 
between Ashbel H. Barney, president of the United States Express 
Company, plaintiff, and Heman B. Chapman, in an action of trover, 
manifest error hath happened, to the great damage of the said 
Heman B. Chapman, as by his complaint appears, and it being 
fit that the error, if any there has been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this 
behalf, you aré hereby commanded, if judgment be given therein, 
that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
dav of October, A. D. 1885, in the Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this eighth day of October, in 
the year of our Lord one thousand eight hundred and eighty-five, 
and of the Independence of the United States the 110th year. 

[Seal of Circuit Court U.8., Northern Dist. Dlinois, 1855.] 
: WM. H. BRADLEY, 
Clerk of the U. S. Circuit Court, Nor. Dist. of Ills. 


[Endorsed:] Supreme Court of the United States. Heman B. 
Chapman, plaintiff in error, vs. Ashbel H. Barnes, president, Xc., 
defendant in error. Writ of error. Copy deposited for the defend- 
ant in error in the clerk’s office U.S., northern district of Illinois. 


28 Lan. 


STATE OF ILLINOIS, i uy 
County of La Salle, {~~ * 


Pleas, proceedings, and judgments before the Honorable George 
W. Stipp, one of the judges of theninth judicial circuitof the 
State of Illinois, at a regular term of the La Salle county circuit 
court, begun and held at the county court-house, in the city of 
Ottawa, in said county and State, on the second Monday (being 
the thirteenth day) of October, A. D. 1879, and of the Independ- 
ence of the United States of America the one hundred and third. 


Present: The Honorable George W. Stipp, presiding judge; 
Henry Mayo, State’s attorney; Rufus C. Stevens, sheriff. 
Attest: ROSWELL W. HOLMES, Clerk. 


Be it remembered that afterwards, to wit, on Monday, of the 
twenty-ninth day of December, A. D. 1879, the same being one of 
the days of the October term of said court for said year, certain 
proceedings were had and entered of record in said court in a cause 
entitled The People vs. Heman B. Chapman, indictment for per- 
jury, in the words and figures following, viz: 
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US. 


THe PEOPLE, etc., 
61 
Heman B. CHAPMAN. 


Indictment for perjury. 


This day again come The People, by Henry Mayo, the State’s 
attorney, as well as by E. F. Bull and James W. Duncan, and the 
defendant also comes in his own proper person, as well as by George 
S. Eldredge and Charles Blanchard, his attorneys, and thereupon 

the court sentences said defendant, Heman B. Chapman, to 
29 imprisonment in the State penitentiary at Joliet for a period 
of seven (7) years, one day of said term to be spent in soli- 
tary confinement and the balance of said term at hard labor; and 


the sheriff of this county is ordered to deliver the body of said 


defendant, Heman B. Chapman, to the warden or keeper of said 
penitentiary with all convenient speed. 


STATE OF ILLINOIS, 
County of La Salle, 


I, Roswell W. Holmes, clerk of the circuit court in and for said 


county, in the State aforesaid, and keeper of the records and files 


thereof, do hereby certify the above and foreguing to be a true, full, 
and complete copy of the sentence of Heman B. Chapman in a 
certain cause wherein The _— are plaintiffs and Heman B.Chap- 
man is defendant. 
In witness of which I kionanas ‘set my hand and official seal 
this 8lst day of December, A. D. 1879. 
[SEAL. ] ROSWELL W. HOLMES, Clerk. 


ILLINnoIs STaTeE PENITENTIARY, 
JOLIET, Inu., Oct. 10, 1885. 

I, Robert W. McClaughey, warden of the Illinois State peniten- 
tiary, do hereby certify that the above and foregoing is a correct 
and complete copy of the mittimus received from the circuit court 
of La Salle county, [llinois, in the case of Heman B. Chapman, 
under which said Chapman served a term of seven years in said 
penitentiary, as the same appears from the records and files of said 
penitentiary, of which I am the custodian. 

In witness whereof I have affixed my name and the seal of said 
penitentiary this 10th day of October, 1885. 


[Seal Illinois State Penitentiary, Joliet. ] 
ROBERT W. McCLAUGHEY, Warden. 


30 [Endorsed:] Transcript of sentence. The People, etc., 

vs. Heman B. Chapman. Executed by delivering the body 
of the within-named defendant to the warden of the penitentiary 
at Joliet this 2d day of January, 18—. R.C. Stephens, sheriff, by 
T. B. Stumpt, deputy. Filed Oct. 12, 1885. Wm. H. Bradley, 
clerk. 


Siti initiates ca ee 
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STATE OF ILLINOIS, 
Ss: 
Cook County, 


I, Heman B. Chapman, make oath and say that I am the defend- 
ant named in this mittimus, and am the defendant named in the 
record of the judgment of Ashbel A. Barney, president of the 
United States Express Company, hereto attached, and that I have 
been confined and imprisoned constantly from the 29th day of 
March, 1880, the day said judgment was rendered, until this day, as 
follows: From January 2, 1880, to October, 1884, in the said peni- 


tentiary at Joliet, under said sentence set out in said mittimus; and 
from October, 1884, to this day, in the county jail of Cook county, 
under a capias ad satisfaciendum issued upon said judgment. 


HEMAN B. CHAPMAN. 


Subscribed & sworn to before me this 12 day of October, 1885. 
[ Benj’n P. Price, Cook County, Ill., Notarial Seal. ] 


BENJ’N P. PRICE, 
Notary Public. 


31 UNITED STATES OF AMERICA, 
Northern District of I Ninois, fs 


To Ashbel H. Barney, president of the United States Express Com- 
pany, a joint stock company, etc., Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October, A. D. 1885, pursuant to an writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the northern district of Illinois, wherein Heman B. Chap- 
man is the plaintiff in error and you, the said Ashbel H. Barney, 
president of the United States Express Company, a joint stock com- 
pany, is the defendant in error, to show cause, if any there be, why 
the judgment mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the Hon. Walter Q. Gresham, circuit judge of the seventh 
circuit, this eighth day of October, in the year of our Lord one 
thousand eight hundred and eighty-five. 

. W. Q. GRESHAM, 


Circuit Judge. 


Service of above accepted this 9th day of Oct., A. D. 1885, by— 
’ ASHBEL H. BARNEY, Pres’t, &c., 
Per A. WYGANT, Agent. 


32 [Endorsed:] Supreme Court of the United States. He- 

man B. Chapman, plaintiff in error, vs. A. H. Barney, pres’t, 
&e., def’t in error. Citation to October term, A. D. 1885. Robert 
T. McNeal & F. C. Baker, for pl’ff in error. 
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33 Supreme Court of the United States, of the October Term, 
A. D. 1885. 


HEMAN B. CHAprmMaAN, Plaintiff in Error, 
US. 
AsSHBEL H. Barney, President of the United States Express Com- 
pany, a Joint Stock Association, Defendant in Error. 


Error to the circuit court for the northern district of Illinois. 


Afterwards, to wit, on the second Tuesday of October, in the said 
October term, 1885, before the justices of the Supreme Court of the 
United States, at the Capitol, in the city of Washington, comes the 
said Heman B. Chapman, plaintiff in error, by Robert T. McNeal, 
his attorney, and says and shows to the Court that in the record and 
proceedings aforesaid there is manifest error, in this, to wit: 

First. ‘That the declaration aforesaid and the matters therein con- 
tained are not sufficient in law for the said Ashbel H. Barney, pres- 
ident of the United States Express Company, a joint stock associa- 
tion, to have or maintain its aforesaid action thereof against the said 

Heman B. Chapman. 
34 Second. There is also error, in this, to wit, that the said cir- 
cuit court permitted a new sole plaintiff, Ashbel H. Barney, 
president of the United States Express Company, to be substituted 
in said cause for and in the place of the original plaintiff, The 
United States Express Company. _ 

Third. There is also error, in this, to wit, that the said cause 
was by said circuit court submitted to the jury as upon issue 
joined between Ashbel H. Barney, president of the United States 
Express Company, plaintiff, and Heman B. Chapman, defendant, 
when in fact no issues were ever joined in said cause between said 
parties, nor was there any issue in said cause for a jury. 

Fourth. There is also error,in this, to wit, that no notice was ever 
given to the said defendant, Heman Bb. Chapman, of the filing of 
the amendments of the declaration in said cause substituting Ashbel 
H. Barney, president of the United States Express Company, as 
plaintiff; nor was the said defendant below, Heman B. Chapman, 
given any time, day, or opportunity to plead to the declaration of 
said Ashbel H. Barney, president of the United States Express Com- 
pany, or to defend against his suit, or any day in court to answer 

to and defend said suit. 
35 Fifth. There is also error, in this, to wit, that it appears from 
the record that no copy of the amendment to the declaration 
in said cause was ever Served upon the said Heman B. Chapman or 
his attorney, nor was the said Heman B. Chapman in any manner 
notified of the filing of such amendment. 

Sixth. There is also error, in thts, to wit, that by the record afore- 
said it appears that a verdict was rendered in favor of said Ashbel 
H. Barney, president of the United States Express Company, and 
against the said Heman B.Chapman, when no issue has been joined 
between said parties, and said Heman B. Chapman had not been 
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summoned or in any other way notified to appear to defend the suit 
of said Ashbel H. Barney, president of the United States Express 
Company, against him or in any manner given his day in court or 
any opportunity to defend against the said suit. 

Seventh. That there is also error,in this, to wit, that by the record 
aforesaid it appears that the judgment aforesaid was given for the 
said Ashbel H. Barney, president of the United States Express Com- 
pany, against the said Heman B. Chapman, when by the law of the 

land no judgment in said action ought to have been given 
36 for the said Ashbel H. Barney, president of the United States 
Express Company, or against the said Heman B. Chapman ; 
and the said Heman B. Chapman prays that judgment aforesaid 
may be reversed, annulled, and altogether held for nothing, and 
that he may be restored to all things he hath lost by occasion of 


the said judgment. 
ROBERT T. McNEAL, 
Attorney for Plaintiff in Error. 


[Endorsed:] In the supreme court. Heman B. Chapman, pl’ff 
in error, vs. Ashbel H. Barney, president, etc. Assignment of errors. 


Endorsed on cover: N. Illinois C. C. U.S. No. 150. Heman B. 
Chapman, plaintiff in error, vs. Ashbel H. Barney, president of the 
United States Express Company. Filed ‘October 17, 1885. 
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- SUPREME COURT OF THE UNITED STATES 


OcrospER Term, A. D. 1888. 


No. 150. 


HEMAN B. CHAPMAN, 
Plaintiff in Error, 


vs. Error to the Circuit Court of 
) the United States for the 
ASHBEL H. BARNEY, PRESIDENT OF THE Northern Distriet of Illinois 
UNITED STATES EXPRESS COMPANY, 
Defendant in Error. y’ 


STATEMENT OF THE CASE, 


On the third day of April, 1879, a suit in assumpsit was 
brought in the court below by the ‘‘ United States. Express 
Company,’—plaintiff, against plaintiff in error, defendant. 
Process was duly issued and served on defendant on April 
10th, and at the July term, 1879, a declaration was filed begin- 
ning as follows: ‘“ The United States Express Company, 
organized under and by virtue of a law of the State of 
New York, and a citizen of the state of New York, the 
plaintiff in this suit, complains of Heman B. Chap- 
man, defendant, of a plea of trespass on the case on prom- 
ises, etc.,” and then avers that plaintiff intrusted to defendant 
$14,000 to be delivered to a certain company at La Salle; that 
defendant promised to deliver the same but did not, and con- 
verted the same to his own use, whereby he became liable to 
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the plaintiff said sum of money, and, being so liable, prom- 
ised to pay the same, and has not done so, to the damage of 
the plaintiff $20,000. (Rec. pp. 4-5.) 

To this declaration defendant below, on July 9, 1879, and 
at the July term, 1879, filed two pleas, zon assumpsit and nuj, 
tiel corporation (Rec. 5). 

On August 8, 1879, an affidavit was filed in said cause in 
behalf of the “ United States Express Company,” plaintiff, 
and an attachment writ issued in behalf of the “‘ United States 
Express Company, plaintiff.” (Rec. pp. 7-9.) 

At the October term of said Circuit Court, 1879, and on 
October 10, 1879, there was filed in said cause the following 
motions : 


THE UNITED STATES EXPRESS COMPANY ) 


VS. 
HeEMAN B. CHAPMAN. i 
And now comes said plaintiff by E. F. Bull, its attorney 
and moves the Court for leave to change the name of the 
plaintiff to ““ Ashbel H. Barney, President of the United 
States Express Company,” and to amend the declaration and 
other papers so as to conform to such change in the name of 


the plaintiff. 
E. F. Butt, 


Plaintiff’s attorney. 


And now again comes said plaintiff and moves the court 
for leave to change the form of action to trover and to file a 
declaration herein to conform to such change in the form of 
action. E. F. Butt , 

Plaintiff's Attorney. 


On the same day the court below made the following 
order: 

On motion of the plaintiff and its attorney leave is given it 
to filean amended declaration, and to make Ashbel H. Bar- 
ney, president of the United States Express Company, the 
plaintiff herein, and to change its action from assumpsit to 
trover, and the defendant is hereby ruled to plead to the 
amended declaration in ten days after service of a copy of 
said amended declaration upon the defendant’s attorneys. 
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Afterward, at the December term, 1879, of said court and 
on February 24, 1880, plaintiff filed the following amended 
declaration: 

THE UNITED STATES Express COMPANY 


VS. 
HEMAN B. CHAPMAN. 


And now comes the said plaintiff by E. F. Bull, its attorney, 
and by leave of the court amends the declaration in the man_ 
ner following: On line No. 6, etc., insert the words “ Ash- 
bel H, Barney, President of,” soas to make the name of the 
plaintiff read as follows: ‘‘Ashbel H. Barney, President, 
and the United States Express Company,” and in the 7th 
line, etc., insert the words “a joint stock company,” and in 
the 10th line, after words “ New York” insert “and which 
said company is authorized by the laws of the State of New 
York to maintain and bring suits in the name of the Presi- 
dent for and on acccount of any right of action accruing to 
said company. 


E. F. Butt, 
(Rec. p. II.) Plaintiff's Attorney. 


After the leave to amend the declaration was given, and 
before the filing of the amended declaration, plaintiff in error 
was convicted of perjury in the Circuit Court of La Salle 
County, Illinois, and sentenced to imprisonment in the Joliet 
Penitentiary for the term of seven years, and under this sen- 
tence he was, on January 2, 1880, removed to said peniten- 
tiary, and there imprisoned until October, 1884. (Rec. pp. 
14-16.) 

No notice of the filing of said amended declaration was 
given to defendant’s attorneys as required by the order of 
October 10, 1879, nor was any order for the default of de- 
fendant for want of plea to said amended declaration made— 
but, on March 27, 1880, while plaintiff in error was impris- 
oned, as aforesaid, without any plea having been filed by him 
to the amended declaration, or at the suit of Ashbel H. Bar- 
ney, President of the United States Express Company, the 
case of ‘* Ashbel H. Barney, President of the United States 
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Express Company, vs. Chapman,” was called for trial, and the 
record shows the following proceedings: 

Said cause having been called for trial, plaintiffappeared, and, 
defendantand his attorney failing to appear, thereupon, upon is- 
sue joined, comesa jury (naming them), who were sworn well 
and truly to try said issue, who, after hearing the evidence, 
returned the following verdict: We, the jury, find the issue for 
the plaintiff and assess his damages at fourteen thousand 
dollars ; and then follows judgment in usual form on the ver- 
dict for $14,000 and costs. 

On October 8, 1885, plaintiff in error filed in the Court 
below his bond for the prosecution of a writ of error to re- 
verse said judgment with effect,which bond was duly approved 
by the Honorable Walter Q, Gresham, Circuit Judge. The 
mittimus under the sentence above referred to—the cer- 
tificate of the warden of the penitentiary and the affidavit of 
plaintiff in error show that plaintiff in error {was imprisoned 
in the Joliet penitentiary from January 2, 1880, to October, 
1884 (Rec. pp. 14-16); and the affidavit of plaintiff in error 
further shows that on his discharge from the penitentiary in 
October, 1884—he was at once arrested on a capias 
ad satisfacendum issued upon the judgment above _ set 
forth, and from that time until the time of 
the issuing of this writ he had been imprisoned in 
the county jail of Cook County, Illinois, upon such capzas. 
(Rec. 16.), thus bringing his case within the provision of 
Sec. 1008 of the U. S. Revised Statutes, which provides that 
in case a party entitled to a writ of error is imprisoned, he 
may prosecute such writ within two years after judgment, 
exclusive of the term of such imprisonment. 


ASSIGNMENT OF ERRORS RELIED UPON. 


I. 


The court erred in permitting a new sole plaintiff, Ashbel 
H. Barney, President of the United States Express Company, 
to be substituted for, and in the place of, the sole original 
plaintiff, the United States Express Company. 


D 
IT. 


The court erred in submitting to the jury the cause of Ashbel 
H. Barney, ‘President of the United States Express Com- 
pany v. Chapman as upon issues joined between said parties, 
in entering the verdict of the jury in said cause, and in ren- 
dering judgment thereon in favor of said defendant in error, 
when there was no issue joined between said parties. 


ITT. 


The court erred in proceeding to trial and entering a ver- 
dict and rendering judgment against plaintiff in error when 
he had had nonotice of the substitution of Ashbel H. Barney, 
President of the United States Express Company, as plaint- 
iff for and in place of the original plaintiff, nor notice of the 
filing of the amended declaration whereby such change in 
the plaintiff was made, nor of the order of court authorizing 
the same, nor time, day or opportunity to plead to the declara- 
tion of said Ashbel H. Barney, President of the United States 
Express Company nor any day in court to answer to or defend 
against the suit of such new plaintiff. 


PoINTs FOR PLAINTIFF IN ERROR. 


I. 


The Circuit Court had no power to substitute a new sole’ 
plaintiff for the original sole plaintiff, by whom the suit was 
brought. The substitution of ‘‘ Ashbel H. Barney, President 
of the United States Express Company,” as plaintiff, for 
“The United States Express Company,” the original plaintiff 
was such a substitution. 


Davis Avenue R. R. Co. v. Mallon, 57 Ala. 168. 


IT. 


If the Circuit Court had the power to permit the substitu- 
tion of Ashbel H. Barney, President of the United States 
Express Company, as plaintiff for “The United States Ex- 
press Company,” the plaintiff in the original writ and decla- 
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ration ; still, when pursuant to the leave of the court for 
that purpose had, the amended declaration was filed making 
such substitution, such amended declaration was a new decla- 
ration, the pleas of the general issue and xa? te? corporation 
theretofore pleaded to the original declaration were at an end, 
and the defendant must plead de nove. 

Graham’s Prac. 654. 

Hucrvale v. Kendall, 3 Barn. & Ald. 137, S. C. 5 E. C. 

L. 87. 


The defendant below not having pleaded to the declaration 
as amended, there was no issue for the jury to try, and it was 
error to submit the cause to the jury as upon issue joined, 
when, in fact, there was no issue, and error to render judgment 
upon a verdict rendered in a cause in which there was no issue 
for the jury. 

Marion Machine-Works v. Craig, 18 W. Va. 559-565. 
B.& O.R.R. Co. v. Christie, 5 W. Va. 325-328. 
McMillan v. Dobbins, 9 Leigh Va. 422. 

Armstrong v. Barton, 42 Miss. 506. 

Porterfield v. Butler, 47 Miss. 165-170. 

Garland v. Davis, 4 How. 131. 


IT] 


The order of October 10, 1879, under which the declara- 
tion was amended gave defendant below ten days after service 
of a copy of theamended declaration upon defendant’s attorneys 
to plead—and until such copy was served, and ten days had 
expired from the date of such service, the Circuit Court had 
no power to take any action against defendant, and the judg- 
ment having been rendered without the service of such 
copy, and, therefore, within the time limited by the order of the 
court for defendant to plead to the amended declaration, it 
will be reversed by this court. 

Freeman on Judgments, Sec. 540. 
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BRIEF AND ARGUMENT. 


In April, 1879, the United States Express Co. brought its 
suit 22 assumpsit against Heman B. Chapman, the plaintiff in 
error. The defendant was duly summoned to appear at the 
July term, 1879, and a declaration was filed in time for that 
term, beginning as follows: 

“The United States Express Company, organized under 
the laws of the State of New York, anda citizen of the State 
of New York, plaintiff in the suit,” etc. 

And then alleged that plaintiff, an express company, 
entrusted to defendant, its messenger, $14,000 in currency, 
which defendant promised to deliver to a certain company, 
but failed to do so, and converted the same to his own use, 


etc. 
To this declaration defendant below, at the July term, 1870, 
filed two pleas—first, zo assumpsit ; second, zul tel corpora- 


tion. 

On Oct. 10, 1879, at the October term, leave was given to 
amend the declaration, and in the same order a rule was entered 
that defendant plead to amended declaration w¢thin ten days 
after service of a copy of such amended declaration on his attor- 
neys. Nothing further was done at the October term, and it 
is to be noticed that the order of Oct. Io was not that the 
declaration be amended—but that leave be given to plaintiff to 
file anamended declaration and to make “Ashbel H. Barney, 
the President of the United States Express Company, the 
plaintiff; and that defendant be ruled to plead to the same 
within ten days after service of a copy.” (Rec, II.) : 

There was no change of parties—no change of issues until 
the December term, 1879, when, on February 24th, 1880, the 
amended declaration was filed, making Ashbel H. Barney, 
President of the United States Express Company, the sole 
plaintiff. That the effect of the amendment was to introduce 
an entirely new plaintiff, it was said by the Supreme Court of 
Alabama, in a case in all respects like the case above, where 
the summons was against “Daniel McGill, President of the 
Davis Avenue Railroad,” and the complaint against “The Da- 
vis Avenue Railroad Company,’ requires no argument. 
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And it was also held in that case that under the exceedingly 
liberal statute of Alabama it was not permissible to strike out 
one sole plaintiff and insert another. 

It is respectfully submitted that the Circuit Court erred in 
permitting such substitution, and that, therefore, without re- 
gard to other errors and irregularities, the judgment in favor 
of the new plaintiff must be reversed. 

But if the court should be of a different opinion, still it is 
clear that the judgment must be reversed. 

If the Circuit Court had the power to permit the amend- 
ment to be made that was made, it was under Sec. 954 of the 
Revised Statutes, which provides that the court ‘‘may at any 
time permit cither of the parties to amend any defect in the 
process or pleadings upon such conditions as it shall in its 
discretion and by its rule prescribe.” 

But for the order of Oct. 10, 1879, granting leave to amend 
the declaration, this paper could not have been filed even, 
much less made a part of the declaration, and it is too clear 
to require argument that a party in a court of justice cannot 
adopt and take advantage of part of an order and disregard 
and disobey another part of the same order. 

The order of October 10, 1879, was intended to protect 
the rights of all parties by giving leave to make a new plaint- 
iff, and giving to the defendant his day in court to make his 
defense to the suit of such new plaintiff. 

The course to be pursued by the new plaintiff when he 
should become a party under the order of October 1oth, was 
plainly marked out by the terms of that order, and was a con- 
dition upon which the leave to amend was granted. 

He had only to serve a copy of the amended declaration 
on defendant’s attorneys, as required by that order, and then, 
if defendant below had failed to plead to the amended decla- 
ration within the time limited by the rule, he would have been 
entitled to a default and judgment upon zz dicit and assess- 
ment of damages; the plea of xox assumpsit to the declaration 
of the United States Express Company was no answer to the 
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amended declaration of Ashbel H. Barney, President of the 
United States Express Company. 

The plea of zu/ te/ corporation as to the original plaintiff, 
was no answer to the suit of the new plaintiff. 

In Huckvale, assignee of Atkins,v. Kendall, 3 Barn. & Ald. 
137, 5 En. Com. Law, 87, there was a plea of general issue 
and a notice that bankruptcy would be disputed. Then on 
May 4, pursuant to leave, an amended declaration was deliv- 
ered and on June II a rule to plead given, and judgment for 
want of a plea given on June 22, and it was held that the gen- 
eral issue to the origina] declaration was at an end; that, 
therefore, there was no plea to the amended declaration and 
the judgment was regular. 

There can be no doubt but that, if in this case a copy of the 
amended declaration had been served, as required by the order 
of Oct. 10, and defendant had failed to plead within ten days, 
plaintiff would have been entitled toa default and judgment 
upon #2 aictt. 

But the plaintiff must first comply with the rule in order to 
put the defendant in default. 

But in place of complying with the order under which the 
amended declaration was filed, plaintiff below did nothing until 
the cause was reached for trial, and then, as the record shows, 
a jury was called in a cause in which “ Ashbel H. Barney, 
President of the United States Express Company, was plaint- 
iff, and Heman B. Chapman was defendant,” to try the issue 
joined between said parties, and the jury found the issue for 
the plaintiff and assessed plaintiff’s damage at fourteen 
thousand dollars, and the court rendered judgment upon the 

verdict. 
That in this there was error, is too clear to require argument. 
There was no issue between the plaintiff in whose favor the 
judgment was rendered—“Ashbel H. Barney, President of the 
United States Express Company,” and the defendant against 
whom it was rendered. 

There was no issue upon the allegation of a promise; for 
the allegation as to a promise upon which defendant took issue 


was the allegation that he promised the United States Express 


Company. 

There was no issue upon the question of the incorporation, 
for the plea of the defendant was that there was no such cor- 
poration as the “ United States Express Company,”’ not that 
there was no such corporation as “ Ashbel H. Barney, Prest- 
dent of the United States Express Company,” and that it is 
error to submita case to a jury when there is no issue for the 
jury to try, ts well settled. 

In B.& O. R.R. v. Christie, 5 W. Va. 325-328, a judgment 
was reversed because, in a case where there was no plea tothe 
amended declaration, a jury was sworn to try the issue. 

See also cases cited, ante p. 6. 

The objection that is here made can be taken advantage of 
on error, though there was no exception below. 

In Garland v. Davis, 4 How. 131, this court reversed a 
judgment in an action on the case where the plea was zon as- 
sumpsit, although no objection appeared in the record, nor 
was the defect noticed by counsel in their brief and assign- 
ment of error, but was first noticed by the court. 

In conclusion, we submit that the answer that the learned 
counsel for defendant in error has always made; to the effect 
that Chapman was a bad man—that some officer, or agent, 
of the express company had sworn, and was willing to swear, 
to some marvelous admissions by plaintiff in error do not meet 
the case made by this record. 

Such assertions are outside of the record, and irrelevant to 
the defects that appear upon this record; and, with confi- 
dence, we submit that an examination of the record will show 
that the judgment of the Circuit Court must be reversed. 

Respectfully submitted, 


Rosert T. McNEAL, 
Of Counsel for Plaintiff-in Error. 
FRANK BAKER, 
Attorney for Plainuff in Error. 
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JOHN BENE ET AL. VS. EMILE JEANTET. 1 


1 The President of the United States of America to Emile 
Jeantet, Greeting : 

You are hereby commanded that you personally appear before the 
judges of the circuit court of the United States of America for the 
southern district of New York, in the second circuit court, in equity, 
on the first Monday of June, A. D. 1882, wherever the said court shall 
then be, to answer a bill of complaint exhibited against you in the 
said court by John Bene and Adolph Grinberg, and do further and 
receive what the said court shall have considered in that behalf; 
and this you are not to omit under the penalty on you of two hun- 
dred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 


24th day of April, in the year one thousand eight hundred and 
— eighty-two, and of the Independence of the United States of America 


the one hundred and sixth. 
J. M. DEUEL, Clerk. 
SAM. TRO. SMITH, 
Comp’t’s Sol’r. 


The defendant is required to enter appearance in the above cause 
in the clerk’s office of this court on or before the first Monday of 


June, 1882, or the bill will be taken yee confesso against him. 
J. M. D., Clerk. 


2 STaTE OF NEw York, 
So. Dist. of New York, City & County of New York, 


Joseph J. Adgate, being duly sworn, says that he is of fall age ; 
that on the 25th day of April, 1882, he served the within subpoena 
on Emile Jeantet, the within- named defendant, at the city of New 
York, by handing to and leaving with him a true copy thereof, at 
the same time showing him the original writ, and that he knows 
the person so served to be the same person named in said suit as 


defendant. J. J. ADGATE. 


- Sworn to before me this 26th day of April, 1882. 
A. JAMES LUSK, 
Notary Public, N. Y. Co. 


I hereby depute Joseph J. Adgate to serve the within subpcena. 


April 24th, 1882. 
; HENRY E. KNOX, 
U. S. Marshal, S. D. N. ¥. 


I hereby certify that the within subpoena was served as appears 
by the affidavit of Joseph J. Adgate endorsed hereon. 


HENRY E. KNOX, 
Late U. 8S. Marshal. 


[Endorsed :] U.S. circuit court. Filed March 1, 1883. Timothy 
Griffith, clerk. 
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March 1, 1883. 
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3 To the judges of the circuit court of the United States for the 
southern district of New York : 


John Béné and Adolph Grinberg, both residing and domiciled in 
the city of New York and State of New York, bring this their bill of 
complaint against Emile Jeantet, a citizen of the State of New York, 
and thereupon your orators complain and allege that your orator, 
John Béné, was and is the original and first inventor of a new and 
useful improvement in the process of refining and bleaching hair, 
fully described in letters patent hereinafter mentioned, and which 
had not been known or used by others prior to his invention or dis- 
covery thereof, and which had not been at the time of his applica- 
tion for letters patent therefor, as hereinafter mentioned, in public 
use of on sale with his consent and allowance, contrary to the pro- 
visions of the acts of Congress of the United States in such case 
made and provided. 

And you orators further show unto your honors that, being so as 
aforesaid the first and original inventor or discoverer of said process 
of refining and bleaching hair, and being a citizen of the United 
States, and being desirous to obtain an exclusive property in said 
invention or improvement within and for the United States, your 
orator, John Béné, did, on the 21st day of November, 1876, upon due 
application therefor, and having in all things complied with the 
conditions and requirements of the acts of Congress in such case 
made and provided, obtain letters patent of the United States for 
said invention and improvement in due form of law, under the seal 
of the Patent Office, signed by the Secretary of the Interior and 

countersigned by the Commissioner of Patents, bearing date 
4 the said 21st day of November, 1876, and being numbered 

184,577, by which said letters patent there was granted and 
secured to the said John Béné, his heirs, administrators, or assigns, 
for the term of seventeen years from the said 21st day of November, 
1876, the full and exclusive right and liberty of making, using, and 
vending to others to be used, the said invention and improvement 
described and set forth in said letters patent, which said letters pat- 
ent are now remaining of record in the Patent Office of the United 
States, and as by reference to which, or a duly authenticated copy 
thereof, ready in court to be produced if required, will more fully 
and at large appear ; and by virtue whereof your orator, John Bene, 
became and was the sole owner of all the rights and privileges 
granted and secured, or intended to be granted and secured, in and 
by said letters patent. 

And your orators further show that your orator, John Béné, hav- 
ing good and lawful cause, after the issuing of said letters patent as 
aforesaid, surrendered the same to the Commissioner of Patents, and, 
having made due application therefor, and having in all things 
complied with the conditions and requirements of the acts of Con- 

ress in such case made and provided, did, on the 21st day of Au- 
gust, 1877, obtain new letters patent for the same invention, upon an 
amended specification, for the residue of the term of seventeen years 
from the 21st day of November, 1876, which new letters patent were 
issued in due form of law, under the seal of the Patent Office of the 
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United States, signed by the Secretary of the Interior and counter- 
signed by the Commissioner of Patents, bearing date the said 21st 
day of August, 1877, and being reissue number 7850, which said 
new and reissued letters patent are now remaining of record in the 
Patent Office of the United States, and as by said last-mentioned 
letters patent, or a duly authenticated copy thereof, ready in court 
to be produced if required, will fully and at large appear. 
D And your orators further show that your orator, John Bené, 
having good and lawful cause, after the issuing of said last- 
mentioned reissued letters patent, surrendered the same to the Com- 
missioner of Patents, and having made due application therefor, 
and having in all things complied with the conditions and require- 
ments of the acts of Congress in such case made and provided, did, 
on the 25th day of March, 1879, obtain new letters patent for the 
same invention, upon an amended specification, for the residue of the 
term of seventeen years from the 21st day of November, 1876, which 
new letters patent were issued in due form of law, under the seal of 
the Patent Office of the United States, signed by the Secretary of 
the Interior and countersigned by the Commissioner of Patents, 
bearing date the said 25th day of March, 1879, and being reissue 
number 8637, which said new and reissued letters patent are now 
remaining of record in the Patent Office of the United States, and, 
as by said last-mentioned letters patent, or a duly authenticated copy 
thereof, ready in court to be produced if required, will fully and at 
large appear. 

And your orators further show unto your honors that, being as 
aforesaid vested with the exclusive right aforesaid, your orator, John 
Béné, put into use and practical operation the aforesaid invention 
and discovery, and treated, prepared, refined, and bleached hair ac- 
cording to said invention or discovery and said last-mentioned reis- 
sued letters patent number 8637, and put thes ame upon the market 
and made extensive sales thereof, and expended and invested con- | 
siderable sums of money, and bestowed great labor and trouble in 
and about said invention or discovery and the carrying out of the 
business of treating, preparing, refining, and bleaching hair accord- 
ing to the description contained in said last reissued letters patent, 
and in making the same profitable to your said orator, and made 

sales thereof to many purchasers at prices which included 
6 patent fees and profits for the same, which said patent fees 

and profits were known to said purchasers thereof to be so 
included, and has so continued to treat, prepare, refine, bleach, and 
sell the same down to the commencement of this suit. 

And your orators further show unto your honors that since the 
issue to your orator, John Béné, of said letters patent as aforesaid 
your said orator has been, down to the date of the license hereinafter 
mentioned, except for the doings of said defendant, as hereinafter 
set forth, and of the other wrong-doers in the premises, in the exclu- 
sive possession and enjoyment ‘thereof, and that the said right has 
been and is of great value to your said orator. 

And your orators further show unto your honors that since the 
issuing of the said reissued letters patent number 8637 and on the 
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Ath day of October, 1879, your orator, John Béné, filed his bill in 
equity, in due form of law, in the office of the clerk of the United 
States circuit court for the southern district of New York, against 
your orator, Adolph Grinberg, for an infringement of said letters 
patent in refining and bleaching hair according to the method and 
process set fortli in said letters patent; that in such suit the defend- 
ant interposed an answer denying, among other defenses, the in- 
fringement, the validity of the original patent, and of the reissue 
number 8637; denying that vour orator was the first and original in- 
ventor, and alleging that the invention and all the material and 
essential features thereof were fully described and set forth in Ree’s 
Cyclopedia, vol. 17, published in London in 1819, the article under 
title “ Hair,” and 9th column of said article; in the Encyclopedia 
Metropolitana, published in London in 1845. The article under 
the title “ Bleaching,” vol. 8, pages 512 to 518, in Mackenzie's Five 
Thousand Receipts, published in Philadelphia, Pennsylvania, Amer- 
ican edition, in 1829, pages 92, 93, 94, and 95. 

And in the following English patents: Calvert’s patent No. 
7 11126, March 11, 1846; Senior’s patent No. 11367, 1846; 

Cooper and Watson’s patent No. 87, January 12, 1853. 

And alleging further; prior use in this country within the knowl- 
edge of many persons- named in the answer to said bill, to wit, 
Simon Goldberg, of No. 44 Essex street; Charles Wittenhauer, of 
No. 222 Sixth avenue; Max Schneider, of No. 222 Sixth avenue; G. 
Cassebeer, of 191 Bowery; Louis Rosegnot, of 823 Broadway; E. D. 
Francois, Jr., of 271 Sixth avenue; E. D. Francois, of No. 293 Sixth 
avenue; Isidor Meinstick, of 407 Grand street; Robert ‘i’. Bell- 
chambers, of 317 Sixth avenue; Jean De Krom, of 92 Second ave- 
nue; Elliott, of 24 East Fourteenth street; Martial G. Jouffret, 
of 75 University place; Henry Julien, of 301 Canal street ; Peter 
Wynen, of 106 East Eleventh street; Christian Wynen, of 106 
East Eleventh street; Richard Olsen, of 222 Centre street; Op- 
penheimer, of 329 Canal street ; Elias Schwartz, of 438} Broadway. 

And your orators further show that issue was duly joined in said 
suit and testimony taken therein on all the material allegations con- 
tained in the bill and answer; that several of the witnesses named 
in the answer as having knowledge of prior use, to wit, Simon Gold- 
berg, Max Schneider, Louis Rosegnot, and Christian Wynen, were 
examined on the part of the defendant; that the case was brought 
to final hearing and a decree entered in favor of your orator, John 
Bené, establishing the letters patent reissue No. 8637 as good and 
valid letters patent and declaring your orator, John Bené, to be the 
first and original inventor and discoverer of the improvements de- 
scribed and claimed therein, and referring the cause to Joseph Gut- 
man, Jr., a master of the court, to take proof of and report profits, 
damages, etc., which decree is hereto annexed, marked Exhibit A, 
and which your orators beg leave to make a part of this bill. 

Your orators further show that your orator. John Béné, and the 

said defendant in said cause went before the said master and 
8 proof was taken of profits received by defendant, and that 
said master made and filed his report thereon on the 16th 
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day of December, 1881, in which he finds that the defendant had 
received one thousand dollars in profits by means of the said im- 
provements. 

And your orator further shows that, no exception being taken to 
said report, on due application made therefor, a final decree was en- 
tered in the cause, a copy of which is hereto annexed, marked Ex- 
hibit B, and which your orators beg leave to make a part of this 
bill. | 

And your orators further show that after the entry of the said last- 
mentioned decree, and on the 23d day of January, 1882, the said 
John Béné, by an instrument in writing of that date duly executed, 
for a valuable consideration, conveyed to Adolph Grunberg, his as- 
signs and legal representatives, the exclusive license to use and 
practice the invention described in said letters patent, so far as it re- 
lates to the bleaching and refining yak hair and the hair of all 
other quadrupeds and to sell the same so bleached and refined. 

And your orators further show that they are in the full enjoyment 
of all the rights and interests acquired by them, respectively, as 
aforesaid, and that said rights and interests have been and are of 
great value to your orators, and your orators are entitled to all the 
damages occasioned by the infringement of said letters patent. 

And your orators further show, on information and belief, that 
since the 25th day of March, 1879, the defendant, well knowing the 
premises and the rights and privileges secured to your orators in 
and by said letters patent, and of all acts herein recited vesting in 
your orators the full and exclusive right, title,and interest in the here- 
inbefore-specified letters patent and the invention secured thereby, 
did contrive, at the city of New York, State of New York, and south- 

ern district of New York, and at other places, to injure your 
9 orators and to defraud them of the profits, rights, privileges, 

and advantages which might and otherwise would have 
accrued to them; and, without the permission or license of your 
orators or either of them, since the 25th day of March, 1879, has 
wrongfully and unlawfully treated, prepared, refined, and bleached 
hair according to the method set forth and described in the specifi- 
cation annexed to said letters patent, and is now wrongfully and 
unlawfully treating, preparing, refining, and bleaching hair accord- 
ing to the method set forth and described in said letters patent, and 
has thereby made and has used, and sold to others to be used, and 
caused to be made, used and sold to others to be used, hair treated, 
prepared, refined, and bleached according to the method set forth 
and described in said letters patent; that the method and treatment 
employed in treating, preparing. refining, and bleaching hair by 
the defendant and the article of refined hair so produced by him 
are substantially the same method and article of refined hair set 
forth in said letters patent; but what amount of said hair defend- 
ant has so treated, prepared, refined, bleached, and used, or sold to 
others to be used, or caused to be so treated, prepared, refined, 
bleached, and used, or sold to others to be used, your orators do not 
know, and cannot therefore state; but, upon information and _ be- 
lief, your orators aver that said defendant has treated, prepared, 
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refined, bleached, and used, or sold to others to be used, or caused 
to be treated, prepared, refined, bleached,and used, or sold to others 
to be used, large quantities of the same, and is now treating, pre- 
paring, refining, bleaching, and using, or selling to others to be used, 
or causing to be treated, prepared, refined, bleached, and used, or 
sold to others to be used, large quantities of the same ; that the said 
defendant has derived and received and is still deriving and receiv- 
ing from such treating, preparing, refining, bleaching, use, and sale 
great gains and profits, but to what extent your orators are igno- 

rant, and cannot therefore set forth ; but your orators believe 
10 the same, up to this date, to be ten thousand dollars, and so 

charge the fact to be, and pray that the defendant may be 
compelled to make discovery of such gains and profits. 

And your orators in like manner aver that the defendant con- 
tinues to treat, prepare, refine, bleach, use, and vend to others to be 
used, hair treated, prepared, refined, and bleached according to the 
method described in said reissued letters patent number 8637, so as 
aforesaid, though warned and requested to desist from such treat- 
ing, preparing, refining, bleaching, use, and sale, and refuses to pay 
over to your orators the said gains and profits; by means whereof 
the defendant has greatly injured and is greatly injuring your 
orators, and has deprived and is still depriving your orators from 
receiving the grains and profits from the exclusive right to treat, 
prepare, refine, bleach, use, and sell hair after the manner set forth, 
described, and claimed in said letters patent which your orators 
otherwise and but for the wrongful acts of the defendant would 
have obtained and received. 

And your orators further show unto your honors that they have 
sustained great damages, to wit, as nearly as they can state the 
same, the sum of ten thousand dollars by reason of the infringe- 
ment by the defendant as aforesaid of your orators’ rights secured 
by said letters patent as aforesaid. 

All of which actings and doings are contrary to equity and good 
conscience and tend to manifest injury to your orators in the 
premises. 

In consideration whereof, and forasmuch as your orators can only 
have adequate relief in this honorable court, where matters and 
things of this kind are made cognizable, your orators pray that the 
said defendant may be compelled by a decree of this court to ac- 
count for and pay over to your orators all such gains and _ profits 
as have accrued to or been earned by said defendant,and all 
such gains and profits as have been received by the said defend- 

ant, or to which the said defendant may be entitled by 
11 reason of such treating, preparing, refining, and bleaching, 

use or sale by him of hair treated, prepared, refined, and 
bleached according to the method or process set forth and described 
in the specification and claims of said letters patent and in infringe- 
ment thereof,and allsuch gainsand profits as your orators would have 
received but for the wrongful and unlawful acts and doings of the said 
defendant; and also, in addition to the profits to be accounted for by 
the defendant, that he, the said defendant, may pay the damages 
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your orators have sustained by reason of such infringement; and 
that your honors shall assess such damages or cause such damages 
to be assessed under direction of the court; and that the said defend- 
ant, his attorneys, solicitors, agents, servants, and workmen, may 
be perpetually enjoined and restrained by the decree and injunction 
of this court from directly or indirectly treating, preparing, or 
bleaching hair according to the method or process set forth, de- 
scribed, and claimed in said letters patent, or using or selling to 
others to be used hair treated, prepared, refined, or bleached accord- 
ing to said method or process, and from infringing upon or violat- 
ing the said letters patent reissued to John Beéné on the 25th day of 
March, 1879, in respect to the said exclusive rights vested in your 
orators, and that all such hair so treated, prepared, refined, or 
bleached by the said defendant may be delivered up to your orators 
and be destroyed, and that the defendant may be decreed to pay the 
the costs of this suit; and that your orators may have such other 
and further relief as the equity of the case may require and as to 
your honors may seem meet. 

To the end, therefore, that the said defendant may, if he can, show 
why your orators should not have the relief prayed for and may 
full, true, and direct answer make, according to the best of his 
knowledge, information, and belief, to the several matters hereinbe- 

fore named and set forth, as fully and particularly as if the 
12 same were here repeated paragraph by paragraph and he 

especially interrogated thereunto, may it please your honors to 
grant unto your orators a writ of subpena ad respondendum, issuing 
out of and under the seal of this honorable court, directed to the said 
defendant, commanding him to appear and make answer to this bill 
of complaint and to perform and abide by such order and decree 
herein as to this court may seem required by the principles of equity 
and good conscience. 

And may it please your honors to grant unto your orators a pro- 
visional preliminary injunction, issuing out of and under the seal 
of this honorable court, enjoining and restraining the defendant, 
his attorneys, clerks, solicitors, agents, servants, and workmen, to 
the same purport, tenor, and effect hereinbefore prayed in regard to 
the said perpetual injunction. 

And your orators will ever pray. 

SAM. TRO. SMITH, 
Solicitor for Complainants, and of Counsel, 
21 Park Row, New York. 


J.C. CLAYTON, 
Of Counsel, 7 Warren Street, New York. 


UNITED STATES OF AMERICA, ” 
Southern District of New York, City and County of New York, 


John Béné and Adolph Griinberg, being duly sworn, each for 
himself deposes and says that he is complainant in the foregoing 
bill of complaint ; that he has read the sameand knows the contents 
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thereof, and that the same is true to his own knowledge, ex- 
13 cept as to the matters therein stated to be alleged on infor- 
mation and belief, and as tothose matters he believes — to be 


JOHN BENE. _ 
ADOLPH GRUNBERG. 


true. 


Subscribed and sworn to before me this 25th day of April, A. D. 


1882. 
A. JAMES LASKE, [L. s.] 
Notary Public, N. Y. Co. 


Exurpit A. 


At astated term of the circuit court of the United States of America 
for the second circuit and southern district of New York, on the — 
day of October, 1881. 

Present: Hon. Samuel Blatchford, judge. 


JOHN BENE vs. ADOLPH GRUNBERG. 


This cause having been brought to a final hearing on the plead- 
ings and proofs, and Sam. Tro. Smith, Esq., being present as coun- 
sel for complainant, and J. C. Clayton, Esq., as counsel for defendant, 
now, at this term of said court, on motion of Sam. Tro. Smith, 
Esq., solicitor for complainant, and by consent of J.C. Clayton, Esq., 
solicitor for defendant, it is found and hereby ordered, adjudged, 
and decreed, and this court, by virtue of the power and authority in 
it vested, doth hereby order, adjudge, and decree, that the reissued 

letters patent numbered 8657, granted Mareh 25, 1879, unto 
14 John Bené, the complainant, are good and valid letters patent, 

being the letters patent referred to in the complainant’s bill 
of complaint; and that the said John Béneé was the first and original 
inventor and discoverer of the improvements described and claimed 
therein; and also that the said defendant has infringed upon the 
exclusive rights of the complainant under the said letters patent by 
refining and bleaching hair according to the method and_ process 
described and claimed in said reissued letters patent, and by using 
and vending hair refined and bleached aceording to the method 
described in said reissued letters patent. 

And it is further ordered, adjudged, and decreed that the com- 
plauinant do recover of the defendant the profits, savings, gains, 
and advantages which the ssid defendant has received or made or 
which have accrued or arisen to him from said infringement of said 
letters patent, and, in addition thereto, the damages the complain- 
ant has sustained thereby. 

And it is further ordered, adjudged, and decreed that it be referred 
to Joseph Gutinan, Jr., one of the masters of this court, to ascertain 
and take and state and report to the court an account of the gains, 
profits, savings, and advantages which the said defendant has received 
since the 25th day of March, 1879, from infringing the suid exclu- 
sive rights of said complainant, by the refining and bleaching of 
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hair by means of the method or process patented in said reissued 
letters patent number 8637, and by using and vending hair refined 
and bleached by means of the method or process patented in said 
reissued letters patent No. 8637, and, in addition thereto, assess the 
said damages the said complainant has sustained thereby. 

And it is further ordered, adjudged, and decreed that the com- 
plainant, on such accounting, have the right to cause the examina- 
tion of said defendant, on terms or otherwise, and also the produc- 

tion of the books, vouchers, and documents belonging to him 
15 or under his control, and that said defendant attend for such 

purpose before said master from time to time, as said master 
shall direct. 

And it is further ordered, adjudged, and decreed that a perpet- 
ual injunction be issued against the said defendant, according to the 
prayer of the bill. 

(Signed) SAMUEL BLATCHFORD. 


Exuieir B. 


At a stated term of the cireuit court of the United States for the 
southern district of New York, in the second cireuit, held at the 
court-rooms, in the post-office building, in the city of New York, on 
the 25d day of December, 1881. 


Present: Hon. Samuel Blatchford, Judge. 
JOHN BENE vs. ADOLPIY GRUNBERG. 


This cause-having come on to be heard upon the report of Joseph 
Gutman, Jr., one of the masters of this court, to whom it was. re- 
ferred to ascertain and state and report to the court an account of 
the gains, profits, savings, and advantages which the said defend- 
ant has received since Mareh 25, 1879, from infringing the exclusive 
rights of the said complainant by refining and bleaching hair ae- 
cording to the method and process described and claimed in com- 
plainant’s reissued letters patent No, 8637, set forth in said com- 

plainant’s bill of complaint, and by using and selling hair 
16 so bleached and refined, and in addition thereto to assess the 

damages the said complainant has sustained thereby, which 
report bears date December 16, 1881: 

It is ordered, adjudged, and decreed,and this court, by virtue of the 
power and authority therein vested, doth order, adjudge, and decree, 
that the defendant has made and received one thousand dollars 
profit by reason of infringing the exclusive rights of the complain- 
unt under his reissued letters patent No, 8637, set forth in bis bill 
of complaint, and that said defendant pay to the complainant herein 
the said sum of one thousand dollars. 

And it is further ordered, adjudged, and decreed that the said 
defendant pay to the said complainant his costs in this suit, to be 
tuxed herein. 

And it is further ordered, adjudged, and decreed that the said 
complainant bave execution for such costs, to be taxed as aforesaid, 
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and the sum above decreed to be paid to the said complainant as 

aforesaid. | 
SAMUEL BLATCHFORD. 


(Endorsed:) U. S. circuit court, southern district of New York. 
John Bene & .Adolph Grunberg vs. Emile Jeantet. Bill. Sam. 
Tro. Smith, sol. for complainant. U.S. circuit court. Filed Ap’] 
24,1882. Joseph M. Deuel, clerk. 


Defendant’s Answer. 
U.S. Cireuit Court. In Equity. 
JoHN BENE and ADOLPH GRiNBERG against EMILE JEANTET. 


The answer of Emile Jeantet, the above-named defendant, to the 
bill of complaint of John Béne and Adolph Grinberg, the above- 
named complainants. 


This defendant, now and at all times hereafter, saving and reserv- 

ing unto himself all manner of benefit and advantage of excep- 

17 tion which can er may be had or taken to the manifold errors, 

uncertainties, insufficiencies, and imperfections in complain- 

ants’ said bill of complaint contained, for answer thereto or unto 

so much or such parts thereof as this defendant is advised it is ma- 
terial or necessary for him to make answer unto, answering, says: 

That as to whether said complainant, John Béné, put into use 
and operation the invention and discovery alleged in said bill, and 
put upon the market and made extensive sales of hair treated in 
manner referred to in said bill, this defendant has no knowledge 
and is not informed, save and except by complainants’ bill, nor as 
to whether or not said Béné expended and invested considerable 
sums of money in and about said alleged invention, and therefore 
this defendant neither admits nor denies the same, but leaves the 
said complainants to make such proof as to these several matters 
as he may be advised. 

And this defendant, further answering, denies that he has at any 
time or at any place infringed upon any legal or equitable right or 
rights of the complainants as to the letters patent mentioned in the 
complainants’ bill herein, and denies that he has treated, prepared, 
refined, and bleached or is now treating, preparing, refining, and 
bleaching any hair according to the method set forth and described 
in the specification annexed tu said letters patent, or that he has 
employed any method substantially the same, and denies that he 
has so made and used or hassold to others to be used or has caused 
to be made, used, and sold to others to be used, hair treated, pre- 
pared, refined, and bleached in the method aforesaid. 

And this defendant further denies that he has ever continued to 
injure said complainant or to deprive him of gains and any profits, 
— and advantages whatever, as charged in the bill of com- 
plaint. 
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Wherefore defendant denies the right of this complainant to the 
relief prayed against him in the bill of complaint. 
18 All which matters and things the defendant is ready, 
willing, and anxious to aver, maintain, and prove as this 
honorable court shall direct, and he humbly prays that he may be 
hence dismissed with his reasonable costs and charges in this behalf 
most unjustly and inequitably sustained. 
And will ever pray, &e. 


WILLIAM P. S. MELVIN, 
Solicitor and of Counsel for Def’t, 
407 Broadway, New York City. 


E. JEANTET. 


~Unitep States oF AMERICA, \ ss: 


Southern District of New York, 


Emile Jeantet, being duly sworn, says that he is the defendant 
named in the foregoing answer subscribed by him; that he has read 
the same and knows the contents thereof, and that the same is true 
to his own knowledge, except as to the matters therein stated to be 
alleged on information and belief, and as to those matters he verily 


believes it to be true. 
E. JEANTET. 


Sworn to before me this 3d day of August, 1883. 
[L. s.] ' JOHN J. V. BURKE, 
Notary Public, N. Y. County. 


(Endorsed:) U. S. circuit court. In equity. John Bené e al. 
vs. Emile Jeantet. Answer. Wm. P. S. Melvin, sol. for def’t, 407 
Broadway, N. Y. city. U.S. circuit court. Filed Aug. 3, 1883. 
Timothy Griffith, clerk. 7 


19 Complainants’ Replication. 


United States Circuit Court, Southern District of New York. In 
Equity. 


Joun BENE and ADOLPH GRUNBERG vs. EMILE JEANTET. 


The replication of John Béné and Adolph Gritinberg, complainants 
in this cause, to the answer of this defendant, Emile Jeantet. 


These repliants, saving, securing, and reserving to themselves now 
and at all times hereafter all and all manner of benefit and advantage 
of exception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereto say that they will aver, 
maintain, and prove their bill of complaint to be true, certain, and 
sufficient in law to be answered unto, and that the said answer of 
the said defendant is uncertain, untrue, and insufficient to be replied 


unto by these repliants— 
Without this, that any other matter or thing whatsoever in the 
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said answer contained material or effectual in the law to be replied 
unto and not herein replied unto, confessed and avoided, traversed 
or denied, is true; all which matters and things these repliants are 
and will be ready to aver, maintain, and prove as this honorable 
court shall direct,and humbly pray asinand by their bill they have 
already prayed. 

Dated August 25th, 1883. ; 
SAM. TRO. SMITH, 


Solicitor for Complainants and of Counsel. 


(Endorsed :) U.S. circuit court, so. dist. of New York. In equity. 
John Béné and Adolph Griinberg vs. Emile Jeantet. Replication. 
Sam. Tro. Smith, solicitor for complainants, 291 B’way, NY. city. 
U.S. circuit court. Filed Sept. 4, 1883. Timothy Griffith, clerk. 


20 Notice of Taking Testimony. 
U.S. Cireuit Court, Southern District of New York. In Equity. 


JOHN BENE and ADOLPH GRUNBERG vs. EMILE JEANTET. 


To Wm. P. 8. Melvin, Esq., solicitor for defendant: 


Take notice that on the 20th day of September inst. I shall pro- 
ceed under the 67th rule, as amended, to take testimony on the part 
of the complainant herein, to be used on the final hearing of this 
cause, before a proper officer, at my office, at No. 291 Broadway, New 
York city, at J1 o’clock in the forenoon, and that you are invited to 
attend and cross-examine the witnesses. | 


Yours truly, SAM. TRO. SMITH, 
Solicitor for Complainants. 
Dated Sept. 10th, 1883. 


Service of within notice admitted the 11th day of Sept. 1883. 
WM. P. S. MELVIN, 
Def’t’s Solicitor. 


21 Complainants’ Testimony. 
United States Circuit Court, Southern District of New York. In 
Equity. 


JOHN BENE and ADOLPH GRUNBERG vs. EMILE JEANTET. 


Depositions of witnesses to be used at final hearing in this cause 
upon the part of complainants, taken before the undersigned, 
notary public, duly commissioned and qualified, and special ex- 
aminer by consent, pursuant to annexed notice, dated September 
10th, 1883. 


And now, on this 27th day of September, A. D. 1883, at 291 
Broadway, New York city, N. Y., duly appears counsel for com- 
plainant, Sam. Tro. Smith, Esq.,and the counsel for defendant, Wm. 
P. 8. Melvin, Esq.; and the counsel for complainants first called as 
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a witness in his own behalf JoHN BENE, who, being first duly sworn, 
testified as follows, viz: 

1 Q. What is your name, age, residence, and occupation ? 

A. John Béné; aged 44; reside — 314 Pearl street, Brooklyn, N. Y.; 
am a dealer in human hair and refiner and bleacher in human and 
other hairs; also manufacturer of peroxide of hydrogen. I do busi- 
ness at 279 Fulton street and 1 to & Tillery street, Brooklyn, N. Y. 

2 Q. Will you look at the paper now shown you and state whether 
you are the same John Béné named herein ? 

A. Lam the one. 2 


22 (Paper, reissued letters patent No. 8637, United States, 

offered in evidence and marked “ Complainants’ Exhibit 1, 
Béné Letters Patent, Sept. 27, 1883, J. H. H., notary and Spee. 
Ex’r.”) 

(It is hereby consented by counsel for defendant that a printed 
copy of the aforenamed exhibit may be substituted and used in this 
cause in its place and stead with like force and effect.) 

3 Q. Will you state whether you proceeded to refine and bleach 
hair under the descriptions contained in these letters patent, Com- 
plainants’ Exhibit 1 of this date; and, if so, at about what time ? 

A. I did, in about 1875, when I made my application for a pat- 
ent. 

4 Q. How long did you continue so to do ? 

A. From that time until the present day. 

5 Q. To what extent ? 


(Objected to as immaterial.) 


A. Pretty largely. 
6 Q. How many hands have you had in your employ ? 


(Same objection as to Q. 5.) 


A. From ten to fifty. 


(Cross-examination of witness suspended and reserved by con- 
sent to next session.) 


Deposition of Jean R. Krause. 


JEAN R. Krause, being called on behalf of complainants and 
interrogated by counsel, testifies as follows, viz: 


1 Q. What is your name, age, residence, and occupation ? 

A. Jean R. Krause; age, 34; reside — 213 E. Houston street, 
New York city, N. Y.; ain by occupation ladies’ hair-dresser and 

wig-maker. 
23 2 Q. Do you know the parties to this suit or either of them? 
A. Yes; both. 

3 Q. Will you look at the paper now shown you and state what 
you know about it? 

A. I recognize this bill, which I received from the party when I 
bought these goods stated in this bill. 
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4 Q. What party do you mean? 
A. E. Jeantet, the party in 123 W. 15th street, New York city, 


m. Y. 
5 Q. Do you mean Mr. Jeantet now present and the defendant 


named in tliis suit? 
(Objected to as leading.) 


A. Yes. 

6 Q. Who gave you that bill? 

A. Mr. Kemple, who was present in Mr. Jeantet’s place when I 
bought the bill. 

7 Q. Did you purchase any goods of Mr. Jeantet at that time; 
and, if so, what ? 

A. Yes; it was one pound 33 ounces refined Chinese hair, known 
under the name of “ Georgian hair.” 

8 Q. Will you look at the article now shown you and state whether 
or not it is a portion of the hair purchased by you at that time? 

A. It is. 

(Bill identified by witness now offered in evidence and marked 
“Complainants’ Exhibit 2 Krause, Sept. 27th, 1883, J. H. H., notary 
public and Spec. Ex’r.”) 

(Objected to as immaterial and incompetent.) 

(Also the article shown to witness, being three bunches of hair, 
offered in evidence by counsel for complainants and marked “ Com- 
plainants’ Exhibit 3 Krause, September 27, 1883, J. H. H., notary 

public and Spec. Ex’r.”) 
24 (Objected to same as to the previous exhibit. 


Further examination of witness and hearing adjourned by con- 


sent to October Ist, 1883, 2.p. m. 
J. HOMER HILDRETH, 


Notary Public and Spec. Ex’r. 


New York, October 1st, 1883. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of witness KRAUSE resumed: 


9 Q. How many bunches were there in the lot of hair you pur- 
chased at Mr. Jeantet’s when you got the bill, Complainants’ Ex- 
hibit No. 2 Krause? 

A. Eight. 

10 Q. When was Complainants’ Exhibit No. 3 Krause separated 
from the remainder of said package of hair? 

A. They were separated the last time I was here at this hearing ; 
if I mistake not, it was Thursday last. 

11 Q. Where was it so separated ? 

A. In Mr. Smith’s office. I mean complainants’ counsel. 

12 Q. By whom? 

A. By Messrs. Béné and Smith, in my presence. 

13 Q. What, if you know, has become of the remaining 5 bunches? 
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A. It was left in Mr. Smith’s hands. I recognize the 5 bunches 
now shown meas the bunches of hair so separated from the three 
in the original package. 

(Counsel for the complainants calls the attention of defendant’s 
counsel to the witness’ last answer, and to the 5 bunches of hair 
which he now produces in court, and asks the examiner to mark 
Complainant’s Exhibit Krause for identification, as constituting, 
with Exhibit No. 3 Krause, the 1 lb. 33 ozs. of hair named in the 
bill, Exhibit No. 2 Krause, J. H. H., N. P. and Spec. Ex’r.) 


25 14 Q. What was Mr. Kemple doing at Mr. Jeantet’s store 
when you purchased the hair named in bill, Complainants’ 
Exhibit 2 Krause? 

A. He was attending to the business, standing behind the coun- 
ter. 

15 Q. You say Mr. Kemple gave you the bill. Please state the 
circumstances; how he came to give you the bill and in whose hand- 
writing it is. | 

A. I asked for refined Chinese hair, so-called Georgian hair. Mr. 
Kemple weighed it off, and I told him to send it to my house, when 
I paid C. O. D. for it. He did send the goods and the bill to my 
house. The bill, Complainants’ Exhibit 2 Krause, is in Mr. Kem- 
ple’s handwriting. | 7 

16 Q. Was Mr. Jeantet present or not when you bought the 
goods ? 

A. I did not see him. / 

17 Q. At what time was the purchase made? 

A. On the 16th of June, 1882. The bill bears the same date. 


And, being cross-examined by counsel for defendant, witness 
testifies : 


18 X Q. Mr. Krause, you bought all the hair—that is, 1 lb. 33 
ozs.—on the 16th of January, 1882, did you not? | 


(Showing witness the bill, Complainants’ Exhibit 2 Krause.) 


A. I did. 

19 X Q. Then you were mistaken in stating it was June? 

A. I was mistaken. 

20 X Q. When you purchased the hair you saw only the clerk, 
Mr. Kemple? 

A. Yes, sir. 

21 X Q. What conversation did you have with Mr. Kemple? 
State it fully and in thé order in which it occurred. 

A. I asked him for Georgian hair and he sold it tome. It would 
be impossible for me — state all that either one of us said then. 

22 X Q. Can you state anything that was said, in the language 

that was used on that occasion ? 
26 A. I can. 
23 X Q. State it. 

A. I said to him: I find the price too high. He said if I wanted 

it at that price [ could get it; if not, I should leave it. 
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24 X Q. Did you tell him what you wanted the hair for ? 

A. I did not. 

25 X Q. What was vour business at that time ? 

A. Ladies’ hair-dresser and wig-maker, the same as it is to-day. 


26 X Q. Did you go to Mr. Jeantet’s for the purpose of buying 


hair? 


A. I did. 
27 X Q. What did you want the hair for? 


(Objected to as not in cross-examination and immaterial.) 


A. I wanted the hair to use up for the purpose of my business. 
28 X Q. Did you use it in your business? 


(Same objection as to X Q. 27.) 


A. Not at the present. 
29 X Q. When did you deliver that hair to Bené? 


(Same objection as to 27 X Q., and also as assuming that he did 
deliver it to complainant.) 


A. I delivered that hair to Mr. Béné the same day as I got it, as 
he was just present in my store when it came. 

30 X Q. Was he at yoar place of business for the purpose of re- 
ceiving this hair as it. came? 


(Same objection as to 27 X Q.) 


A. He was not there for the purpose to receive the hair. 
31 X Q. What time of day did you go to Jeantet’s place ? 
A. After dinner. 
27 42 X Q. Did you see Béné that day before going ? 
A. I did not. 
33 X Q. What time in the day was the hair delivered to your 

place * ? 

A. Between six and seven o’clock at night. 

34 X Q. Your place was in East Houston street, was it? 

A. 213 East Houston street. 

35 X Q. Béné lived in Brooklyn, did he not ? 

A. He does. 

36 X Q. After going to Jeantet’s place and ordering the hair, did 
you send word to Béné? 

(Same objection as to 27 X Q.) 

A. I did not. Ido not dono spy business for anvbody for money. 

37 X Q. How came Béné to be at your place, if you know ? 

(Same objection as to 27 X Q.) 

A. Mr. Bené came quite often to my place, as we do business to- 
gether. 

38 X Q. Was Béne’s presence at your place of business that even- 
ing purely accidental ? 


(Objected to same as 27 X Q., and also as being a question which 
the witness cannot possibly answer, from the nature of things.) 
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A. He came about a business matter. 
39 X Q. On what business matter did come? 


(Same objection as to 27 X Q.) 


A. He asked about such and such goods which he has got to sell 
for me. 

40 X Q. Was the hair rolled up when it was brought to your 
place? 

A. I untied it when the clerk came to collect his money; I untied 
it to see what I had got. 

41 X Q. Was Bene there when you untied it? 

A. He was not there. 


28 42 X Q. Did you state a little while ago that Béné was there 
when the hair came ? 
A. I did not. 


43 X Q. How soon after the arrival of the hair did Béné come to 
your place? 

A. I can’t state the time exactly. 

44 X Q. Was it within an half hour? 

A. I told you before I can’t state the time. 

45 X Q. Was it within two hours ? 

A. It was between seven and ten, that is sure, because at ten I 
close the store,and it was between six and seven I received the goods. 
I told you before I could not say exactly sure. 

46 X Q. After going to Jeantet’s and ordering the goods, did you 
see Bené until he came to your store in the evening ? 


(Objected to same as 27 X Q.) 


A. I did not. 3 

47 X Q. Who brought the goods—the hair ? 

A. Mr. Jeantet’s employe. 

48 X Q. How do you know he was an employe ? 


(‘Same objection as to 27 X Q.) 


A. I know he was in Mr. Jeantet’s employ, because he was the 
same man that he had to identify him at the bank when he went to 
draw money; that is how I am sure of the man. 

49 X Q. Did you pay that employé $11.58 at that time? 

A. I did pay him the receipted bill which I received. 

50 X Q. How long did Béné remain at your place that night? 


(Objected to same as 27 X Q.) 


A. Probably half an hour. 
51 X Q. When he went did he take the hair with him ? 
A. Mr. Béné see- the hair laying on the counter, asked me 
29 where I got it from ; recognized it as an infringement of his 
patent, and asked me to give him the hair and bill and he 
would return it to me in a few days; it isin the lawyer’s hands 
to-day; I have not got it yet. 


(Objected by defendant’s counsel as not responsive.) 
3—167 
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52 X Q. Did he pay you that night for the hair—the $11.58? 
A. I did not sell this hair; this hair belongs to me. 


(Same objection by counsel for defendant as to answer to 51 X Q.) 


53 X Q. Have you ever been repaid the $11.58 ? 
A. From who? I did not sell the goods; they belong to me. 


(Same objection by counsel for defendant as to 51 X Q.) 


54 X Q. Has the hair been out of your possession ever since the 
night you delivered it to Béné? 

A. It has been out of my place, but I recognize it to-day as the 
same hair which I received from Mr. Jeantet. 


(Objected to by counsel for defendant, as to latter part of answer, 
same as answer to 51 X Q.) 


55 X Q. Have you seen the hair since January 16, 1882, until you 
came to attend this examination ? 

A. I have seen it. 

56 X Q. When ? 

A. I have seen it when Mr. Graff settled with Mr. Béné; I mean 
Graff Brothers; I saw it in Mr. Smith’s office; I did not see it else- 
where. 

57 X Q. How came you to be at Mr. Smith’s office at the Graff 
settlement ? | 


(Objection same as to 27 X Q.) 


30 A. Mr. Graff invited me to come down and be a witness at 
the settlement. 

58 X Q. You speak in your examination of the division or sepa- 
ration of the hair; take the hair and tell us what was its condition 
when you received it on the 16th day of January, 1882. 

A. It was in the same condition, except that the bundles were 
bundled in one bunch. 


Adjourned by consent to October 4, 1883, 2 p. m. 
J. HOMER HILDRETH, 
Notary Public and Spec. Ex’r. 


New York, Oct. 4, 1883. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of witness KRAUSE resumed : 


59 X Q. Was the hair in seven bundles when it was delivered at 
your store—I should say bunches ? 

A. It is in the same condition as when I received it; I cannot 
remember the bunches now, exact. 

60 X Q. Was it in six or seven distinct bunches, each bunch bound 
up by itself, when you received it ? 


(Objected to as assuming that the hair was put up in either six or 
seven bunches, which is not true, as counsel knows, he having heard 
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the witness testify that 1t was put up in eight bunches, and having 
seen the hair so put up and had it in his hands, and counsel for 
complainant protests against this method of misleading a witness 
by assuming things which are false in putting questions.) 


A. It was bundled up in so many packages as you see here— 
eight in all; each bunch was tied separately, as you now see 
them. 
ol 61 X Q. Was the eight bunches tied together in one bundle 
at that time? 
A. They were. 
62 X Q. Now, what is the material with which the bunches are 
tied ? Look at it. 
A. Cords. 
63 X Q. Is there anything peculiar in the character of that 
cord ? 
A. There is nothing very particular in it. 
64 X Q. Isn’t it a very common colored cord ? 
A. It is not so very common. 
65 X Q. Is it uncommon cord ? 


(Objected to by complainants’ counsel as immaterial, except it 
may be for the purpose of identification, and defendant’s counsel is 
notified that the witness is not relied upon to prove identifica- 
tion.) 


A. It is imported cord. 

66 X Q. Same as 65 X Q.? | 

A. I don’t know what to understand by that. 
67 X Q. Is it cotton or silk cord ? 


(Objected to as assuming what is not true.) 


A. T am no judge of cord. 

68 X Q. You have had a good deal of experience in hair? 

A. I have. 

69 X Q. Is there anything peculiar in the color of that hair? 

A. All the Georgian hair comes in different shades, but this 
bundle—this quantity is all light shades—as I want to use it in my 
business for light wigs. 

(Latter part of answer is objected to by defendant as irrespon- 
sive.) 

70 X Q. Now, did you say, in answer to that last question, that © 
all Georgian hair looks alike ? 

A. I did not say that- 

71 X Q. Did you not say that all Georgian hair comes in different 
colors and looks alike? 

A. It comes in different colors. 
32 72 X Q. Did you add to the statement before that all Geor- 
gian hair comes in different colors and looks alike? 

A. No. 

73 X Q. Did you say that this was imported cord on these 
bunches ? 
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A. It seems to be imported cord. 
74 X Q. What do you mean by Georgian hair? 
A. Refined Chinese hair. 
5 X Q. Where is it refined—in this country—or where is it ex- 
ported from ? 


(Objected to unless the witness can state of his own knowledge.) 


A. It is hard to tell whether it is refined here or in Europe. 

76 X Q. Was the cord off of one of these bunches of hair when 
you were examined here the other. day in this office ? 

A. It went off in my presence. 

77 X Q. Has it been put on since? 

A. Yes; it has been put on again. 


(Witness examines each bundle.) 


78 X Q. Do you know who put it on? 

A. I ain’t sure who put it on. 

79 X Q. Do you think you saw Mr. Smith put it on? 

A. It might be, because the hair came loose. 

80 X Q. Have you seen a great deal of hair of these shades? 

A. Notso many. . 

81 X Q. When the hair is refined abroad is it tied up in this 
manner before importation ? 


(Objected to as assuming that the witness knows how hair is put 
up before importation.) 


A. All the hair has got to get tied up. 

82 X Q. Witness, what is there about the hair, either in the hair 
itself or the manner of fastening it, that makes you think it is the 

hair you ordered from Jeantet? 
30 A. It is the hair itself; it is the refined Georgian hair. 
83 X Q. What do you mean by refined Georgian hair? 

A. Refined Chinese hair. 

84 X Q. Do you know anything about the system of refining ? 

A. I do. 

85 X Q. What is the system—the process, rather ? 


(Objected to as to 27 X Q., and counsel for defendant is notified 
that if he persists in this course of examination the complainants’ 
counsel will insist at the hearing that he has made the witness his 
own and will be bound by his answers.) 


A. The process is acids—chloride of lime; these are about the 
principal parts of it. 

86 X Q. Do you mean chloride of lime or lime of chlore? You 
used both terms. 

A. I do not understand the terms. I mean lime of chlore, I 
think. 

87 X Q. Since you were examined on Monday last, have you had 
any conversation about this case or your testimony with Mr. Béné 
or with Mr. Smith, his counsel ? | 

A. I asked him if I am soon out of this position. 


JOHN BENE ET AL. VS. EMILE JEANTET. 21 


88 X Q. Who did you ask ? 

A. I asked both, in the office. 

89 X Q. Have you to-day conferred with Mr. Smith and Mr. Béné 
about this case ? 

A. I did not. 

90 X Q. Have you been closeted with them to-day ? 

A. I found the door closeted when I came in. 

91 X Q. How does Georgian hair differ from other hair of the 
same coarseness or texture? 

A. Through the shine, feelings, and any business man handling 
hair will tell you at once the difference from other hair. 


34 (Part of answer objected to as irresponsive.) 


92 X Q. What is the difference in shine between Georgian and 
other hair of the same coarseness and texture ? 
A. You exclude human hair not refined ? 


(Counsel for defendant says, “ I can’t tell whether I do or not.”) 


93 X Q. You stated there isa difference between Georgian and 
other hair of the same texture. I want to know whether the other 
hair is human or animal hair. 

A. It is human hair. 

94 X Q. Is Georgian hair human hair ? 

A. Georgian hair is women’s and men’s hair. 

95 X Q. What is the difference between Georgian and other hu- 

man hair of the same coarseness, in respect to the = of which 
you spoke? 

A. The difference lays in the refining and coloring, as far as I 
know. 

96 X Q. Is this human hair produced by the complainants? 


(Counsel refers witness to Complainants’ Exhibits 3 Krause and 
Krause for identification.) 

(Counsel for complainants object as to 27 X Q., and again insists 
that defendant’s counsel has made the witness his own, complain- 
ants’ counsel not having produced him as an expert for any pur- 
pose.) 


A. It is refined Chinese hair. 


And, being examined by counsel for complainant on redirect, wit- 
ness testifies: 


97 R. D. Q. In your answer to Q. 17 you stated that the 

30 purchase of the hair in question was made on the 16th day 
of June, 1882, the bill bearing the same date. In answer to 

the next question you state the date asthe 16th of January, 1882, 
and in answer to 19 X Q. you state you were mistaken in stating it 
was June. Will you explain how that mistake of yours occurred ? 


(Objected to as immaterial, and as having been already corrected 
on cross-examination, and that the question states untruly the testi- 
mony in that respect.) | 
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A. I had to state the date. I had to take the bill, and by this ac- | 
tion I thought that “January” meant “ June.” I madea mistake | 
- by looking at the bill, and read “ January” for “June.” 


Witness refers to Complainants’ Exhibit 2 Krause. . 
JEAN R. KRAUSE. 


Taken, reduced to writing, subscribed, and sworn to before me this 
Ath day of October, 1883. 
7 J. HOMER HILDRETH, < 
Notary Public, N. Y. County, and Special Examiner by Consent. 


Adjourned by consent for further hearing to October 11th, 1883, 


2 p.m. 
J. HOMER HILDRETH, 
Notary Public and Spec. Ex’r. 


OcToBER 11, 1883. 
Met pursuant to adjournment. 
Hearing further adjourned by consent to October 26th, 1883, 1 


p. m. 
N. Y., October 26th, 1883. 
Met pursuant to adjournment. . 
Present: Counsel as before. 


Examination-in-chief of witness BENE resumed by counsel to 
for complainants: 


36 8 Q. Look at the paper now shown you and state what 
it is. 
A. It is an agreement and license that I sold to Adolph Grinberg 
in 1881. 


(Paper offered in evidence by counsel for complainants and marked 
Complainants’ Exhibit Béné to Grtinberg, Oct. 26, ’83, J. H. H., no- 
tary public and Spec. Ex’r.) 

(Objected to as immaterial by counsel for defendant.) 


9 Q. Will you look at Complainants’ Exhibit No. 3 and state what 
you know about it? 

A. I went to Mr. Krause’s about two years ago. I found this 
package, Exhibit 3, and some more with it in one package. I took 


the package and looked at it. I asked him if he had the bill for it. ' 
He showed mea bill. He took the hair and brought it up to Mr. .% 
Smith’s office. He is my solicitor. 


10 Q. How came the hair in its present condition, if you know ? } 

A. I opened it before Mr. Smith and Mr. Krause, the first day of | 
this examination, and put or divided it into two bundles. In one 
bundle I put three bunches and the other five bunches of hair. 

11 Q. What was then done with this bundle of three bunches— | 
Exhibit 3? 

A. It was shown—put in evidence. 

12 Q. What did you do with the other bundle of 5 bunches ? | 

A. I left it in Mr. Smith’s—my solicitor’s—care. e 


JOHN BENE ET AL. VS. EMILE JEANTET. 93 


13 Q. Are you familiar with hair, refined and unrefined ? 
A. Yes, sir; I have been engaged in the hair business about 
twenty years. 
14 Q. Will you state what the hair in Exhibit 3 is? 

A. It is refined, bleached Chinese and Japanese hair. 


And, being cross-examined, witness testified : 


Oo” 15 X Q. What time of day was it you went.to Mr. Krause’s 
establishment ? 

A. Somewhere around in the evening. I could not state the 
exact time. 

16 X Q. Was it after dark ? 

A. I don’t remember. 

17 X Q. Where was the package when you went in? 

A. Lying on the show-case. 

18 X Q. Was it wrapped up? 

A. There was a little paper on it, but it was not tight wrapped up. 

19 X Q. Was the contents of the bundle visible when you saw it 
lying on the counter ? 

A. Yes, sir. 

20 X Q. Did you ask Krause to open it or show it to you? 

A. Yes, sir. 

21 X Q. And did he remove the paper and display the hair? 

A. Well, he removed the paper, but did not take it off; he left 
the bundle just as it was... 

22 X Q. Did he take the hair out of the paper ? 

A. He did not; he left it on the paper. 

23 X Q. How large was the package when you saw it there first? 

A. It was a small package. 

24 X Q. Not as long as Exhibit 3? 

A. It was about as long, because I took it up and laid it down 
again. 

"5 X Q. Then, the hair was rolled up in a paper bundle, and not 

doubled, folded, or coiled? 

A. It was lying loose in a paper; you could see it plain; it was 


not tied up. I did not take notice as to its form. 


Adjourned by consent to Oct. 30, 1883, 1 p. m. 
J. H. HILDRETH, 
N. P. and Spec. Ex’r., by Consent. 


N. Y., October 30, 1883. 


Met pursuant to adjournment. 
Present: Counsel as before. 


38 Cross-examination of complainant BENE resumed : 


26 X Q. How long have you been engaged in refining or dealing 


in hair? 
A. I have been in the hair business somewhere around twenty 


years, and in refining about—I started in 1876. I practiced some 
time before that. 
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27 X Q. Where were you born? 

A. I was born in Alsace, now Germany. 

28 X Q. What year did you come to the U.S. ? 

A. In the year 1857 or 1858; I am not now positive. 

29 X Q. Where were you educated ? 

A. Principally in my fatherland, where I came from. 

30 X Q. What sort of a school were you educated in ? 

A. French and German school—in the common schools 

31 X Q. When and where did you study chemistry, if ever ? 


A. I learned it all by my own head and by my own experiments. 


I never studied it in school or with a teacher. 
32 X Q. When did you commence your chemical investigations ? 


(Objected to as assuming what is not shown.) 


A. I started practice when I went in business. I experimented 
with hair when I went into business. I never studied chemistry 
or learned it except by experiments. 

33 X Q. Do you mean to be understood that you ever studied 
chemistry at all from a book, whether at home or in school ? 

A. No, sir. 

34 X Q. Did you say in your direct examination that you were a 
manufacturer of peroxide of hydrogen ? 


A. Yes. | 
35 X Q. How is peroxide of hydrogen manufactured or 
made? 
39 A. ITemploy a chemist. I know how it is made. I look 


at my chemist sometimes, but I can’t remember exact. 

36 X Q. Could you take any chemical agents and, putting them 
together, manufacture peroxide of hydrogen ? 

A. No, sir. 

37 X Q. Then you do not know what chemical agents enter into 
the manufacture of peroxide of hydrogen ? 

A. Some I know and some I don’t know. 

38 X Q. What chemical agents do you know which enter into its 
manufacture ? 

A. I can’t state them, as I don’t manufacture it myself. 

39 X Q. Have you made hair a study; if so, how long? 

A. I have studied it a long time and experimented, but I could 
not state the time now. 

40 X Q. Your process, I understand, refines hair, as you claim, 
does it? 

A. Yes, sir. 

41 X Q. Do you claim that you can take coarse hair and make it 
finer by your mode? 

A. Yes, sir. 

42 X Q. How is that done? 

A. Through or with acids and chlorine salts. 

43 X Q. Are these acids and salts corrosive ? 

A. I don’t know what that word means. 

44 X Q. Is it the effect of these acids and salts to eat away or con- 
sume a portion of the hair, and thus lessen it in size? 
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(Objected to as being a question requiring the knowledge of a 
chemical expert to answer, and as witness has not stated that the 
acids or salts produce the effect of refining the hair.) 


A. If it is properly done 
45 X Q. Is it the effect of the use of these acids and salts, 
40 according to your prucess, to corrode or consume a portion of 
the hair, and thus lessen it in size ? 
A. What is the meaning of the word corrode? 


(Counsel for defendant replies to gnaw or eat away.) 


Witness continues: It, the process, refines it—makes it finer. 
46 X Q. Do you mean it makes the hair smaller in size ? 

A. Yes, sir. 

47 X Q. How does it make it smaller in size ? 


A. I don’t know. 
48 X Q. Do you state in your specifications that it reduces the 


hair in size as a candle is reduced in size by dipping it in warm 
water and pulling it out ? 

A. I don’t remember now. 

49 X Q. Do you remember of employing the candle illustration 
anywhere in describing your method of refining hair? 


A. I can’t remember. 
50 X Q. Have you ever made hair the subject of study specially? 


A. I can’t give an answer to that question. 


(Counsel for complainant states on the record that no claim is 
made in this suit for the bleaching of hair, except as the bleaching 
may result incidentally from the process of retining.) 


51 X Q. Does not your process of treating hair with acids and 
salts, and thus lessening it in volume, also destroy the texture of 


the hair and impair its strength ? 


(Objected to as being an expert question as to the destruction of 
texture, which the witness cannot be expected to understand.) 


A. As much as I know, it makes it smaller in size and makes it 
weaker. 
41 52 X Q. What is the form of the hair; is it round, or square, 
or flat, or three-cornered ? 
(Objected to as being self-evident to the observation of everybody.) 


A. I don’t know; I never examined it. 

53 X Q. Is it a tubé; is it hollow or whole? 

A. I don’t know. 

54 X Q. Is its surface smooth or barbed ? 

A. It is not smooth, as you can tell the natural hair by the feel- 
ing, by working it with your fingers ? 

55 X Q. Is it barbed—I mean has it a little beard on it ? 

A. I don’t know what barbed means, or beard either, on the hair. 

56 X Q. Can you take a hair in its ordinary state and by feeling 
tell which end of the hair contains the roots? 
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A. Yes, sir; when it is clean. 

57 X Q. By drawing it between your fingers in one direction it 
will appear smooth, while drawing it in the other direction it will 
appear rough, will it not? 

A. Yes; that is, if it is not refined. 

58 X Q. Now, when hair has been subjected to your mode of 
treatment in an acid and salt bath, by which its size is lessened, 
will not that natural roughness be taken away from the hair ? 

A. Yes, sir. 

59 X Q. Is there any difference between animal and human hair 
in the natural state, in reference to producing that roughness ? 

A. I don’t know, as I never took notice of animal hair. 

60 X Q. Does all human hair in its natural state produce that 
roughness of which you speak ? 

A. Yes, sir; to my knowledge. 


Adjourned to November 2, 1883, 11 a. m., by consent. 
J. H. H., 
N. P. and Spec. Ex’r. 


42 New York, Nov. 2d, 1883. 
Met pursuant to adjournment. 
Present: Counsel as before. 


The right to further cross-examination reserved by consent. 


Witness, being thereupon examined in redirect by complainant’s 
counsel, testified : 


61 R. D. Q. In your answer to cross-question 21, as to where you 
studied chemistry, you said: “I learned it all by my own head ;” 
what did you mean by that ? 

A. I meant in refining and bleaching Chinese or Japanese hair. 
I learned that, the refining and bleaching, by my own head. 

62 R. D. Q. In your answer to cross-question 32, as to when you 
commenced your chemical investigations, you said: “I started 
practice when I went in business ;” what did you mean by that? 

A. I started practice in refining hair. 

63 R. D. Q. Will you state the nature of your experiments in 
bleaching and refining hair which you now refer to? 

A. When I was a boy I used to sprinkle cloth, and I saw them 
using chlorine salts, such as cloride of lime and chlorate of potash, 
and I found that it bleached the cloth very quick; so when I went 
in the hair business, about twenty years ago, white and light hair 
was a very scarce article and very expensive. I started experi- 
menting with chlorine salts and acids for bleaching purposes— 
bleaching hair lighter. I took Chinese hair, prepared a bath first, 
put the Chinese hair in it; after awhile took it out and found some 
of the hair dissolved. I washed it and cleaned it, and found it was 
a great deal smaller in size and a good deal lighter in color; then 
I kept up my experimenting till I had the right quantities of 
chlorine salts and acids that made the hair satisfactory to use. 
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43 64 R. D. Q. Were these experiments what you referred to 
when you said you commenced practice ? 
A. Yes. 


65 R. D. Q. About when did you apply for your patent? 

A. I paid my solicitors the fees in January, 1875; the application 
was not in fact filed until May, 1876. 

66 R. D. Q. You have stated in your examination that you were 
a manufacturer of peroxide of hydrogen. Will you state more fully 
what you mean by that and how you happened to go into that busi- 
ness ? 


(Objected to as already answered and irrelevant.) 


A. I used a good deal of peroxide of hydrogen in my own busi- 
ness—hair business; it was very expensive and sometimes hard to 
get, so I employed a chemist to do the work. I buy the materials 
now—supply the market—asI found there was demand in the market 
among hair men, so I sell it largely. 

67 R. D. Q. In your answer to cross-question 39, viz: “ Have you 
made hair a study?” you said, “I have studied it a long time.” 
Will you explain what you meant by that answer ? : 

A. I meant I had worked the hair up in the business, as we 
always had new styles. 

68 R. D. Q. In your answer to cross-question 50, viz: “ Have you 
ever made hair the subject of study specially?” you say, “I can’t 
give an answer to that question.” Please state why you could not 
give an answer to that question. ) 

A. Because I did not understand what the question meant. 

69 R. D. Q. In your answer to question 14 you say that the hair 
in Exhibit 3 is “ refined bleached Chinese and Japanese hair.” Will 
you explain what you mean by that answer? 

A. I mean that it is refined and bleached in Europe—that 

44 is, the Chinese or Japanese hair; it comes in bundles in dif- 

ferent colors, imported to this country ; sometimes it is Jap- 

anese, sometimes it is Chinese, and sometimes it is mixed in its 
original state. 

70 R. D. Q. Do you understand the English language perfectly, 
or do you have trauble in knowing the exact meaning of words? 

A. I do not understand it thoroughly, exactly, as there is a great 
deal—a great many words I mix up the one for the other and don’t 
know the difference. I frequently use “ and” or the word “or” for 
the same meaning. 

71 R. D. Q. Exhibit, No. 2 purports to be a bill of “ Georgian 
hair.” Will you state what Georgian hair is as found in the market? 

A. Georgian hair is refined and bleached Chinese or Japanese 
hair; it’s refined and bleached in Europe and imported into the 
market under the name of “ Georgian hair.” 

72 R. D. Q. How long has such Georgian hair been imported to 
this country ? 

A. About four or five years, so far as I know. 

73 R. D. Q. What is the value of Chinese and Japanese hair in 
its natural state as imported to this country, if you know? 
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(Objected to as not an expert on such subject.) 


A. From 75 cents a pound to $2 per pound. 
74 R. D. Q. What is and has been its value after having been re- 
fined and bleached by your process? 
A. About five years ago it was from $12 to $15 in value per pound, 
on an average; now it averages $5 or less per pound. | 
75 R. D. Q. Had Chinese and Japanese hair any value as an 
article for ladies’ toilet before it could be refined and bleached ? 
A. It had no value, as it’s too coarse and stiff to use for any toilet 
purpose. 
76 R. D. Q. When refined and bleached has it any yalue, and 
how extensively is it used for toilet purposes ? 
45 A. It’s used very largely, to a very large extent. There is 
a large demand for it in the market, such as switches, braids, 
and other toilet purposes—wigs for ladies’ wear. It has value as 
stated in my answer to 74 R. D. Q. 


Adjourned to Nov. 3d, 1883, 1 p. m. 
J. H. H., 
Notary Public and Spec. Ex’r. 


| New York, Nov. 3d, 1883. 
Adjourned, by consent, to November 16, 1883, 1 p. m. 


NEw York, Nov. 16, 1883—1 p. m. 


Met pursuant to adjournment. 
Present: Counsel as before; and the witness, being interrogated 
in recross, testifies: 


77 R. X Q. Do you ever make use of the process claimed as your 
invention of bleaching and refining hair? 

A. Yes, sir. 

78 R. X Q. When did you last make use of it? 

A. Even to-day I am using it. 

79 R. X Q. Did you bleach and refine hair to-day ? 

A. Some of my hands did this morning. 

80 R. X Q. Do they use one uniform process in bleaching and re- 
fining hair under your direction ? 

A. No, sir. 

81 R. X Q. How many different processes do they use ? 

A. They vary according to color and fineness desired. 

$2 R. X Q. Do you mean by a variety of processes simply a 
variation of periods in the length of time the hair may remain in 
the bath ? 

A. I don’t mean simply ; I mean more. 
aS X Q. How many different processes do you use fur refining 
lair # 

A. I only use articles—those that refine and contain chlorine. I 

only use one process. 
46 84 R. X Q. Describe that one process for refining hair 
which you say you use. 
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A. I prepare a vat, put my acids in the vat, add my chlorine salts. 
After I think it contains chlorine enough I take the hair and bathe 
it in the bath until it suits my fineness; take it out, wash it, cleanse 
it so it is fine enough so I can put it in ‘different colors—any colors 
I choose. 

85 R. X Q. How much of and what kinds of acids do you put in 
the vat? 

A. Different kinds of acids, such as muriatic, nitric, hydrofluoric, 
sulphuric, according to the strength. Sometimes we take a good 
deal and sometimes a little. Sometimes we take one quart and 
sometimes ten gallons, according to the quantity of hair we wish to 
operate on. 

86 R. X Q. Do you know the relative quantity of these acids and 
salts required to refine twenty pounds of Chinese hair? 

A. I can’t state the exact quantities. 

87 R. X Q. Why not? 

A. Because some hair is coarser than others; some takes more and 
some takes less. 

88 R. X Q. Do you mean that some Chinese hair is coarser than 
others, and hence you can’t say the relative quantities required ? 

A. Yes, sir. 

89 R. X Q. How do you ascertain when you have enough of chlo- 
ine salts in use in refining 20 Ibs. of Chinese hair? 

A. When I find it fine enough—by the fineness. 

90 R. X Q. Do you mean the hair ‘grows finer the longer it is kept 
in the bath of chlorine salts ? 

A. Yes, sir; and if it is left long enough in it it will eat it all up. 

91 R.X Q. ‘How much muriatic acid would you use in a bath to 
refine 20 pounds of Chinese hair? 

A. I stated before I could not tell and I state it again now. 
47 92 R. X Q. How much nitric acid do you use in a bath or 
put in the vat to refine 20 pounds of Chinese hair? 

A. I can’t state. 

93 R. X Q. Can you state how much of either of the other acids 
you have mentioned, hydrofluoric or sulphuric, you put in a vat to 
refine 20 pounds of Chinese hair ? 

A. No, sir; sometimes more and sometimes less. 

94 R. X Q. And what is the reason of that? 

A. I can tell it by my own head what I want for refining—the 
fineness I want the hair. It depends upon that; the quantities I 


~ cannot tell. 


95 R.-X Q. You say that you first put the acids in the vat; do 
you use all the acids you have named on each occasion of refining 
hair? 

A. Sometimes we do and sometimes we don’t. 

96 R. X Q. What are the reasons for using all of these acids at 
any one time? > 

A. To make different colors. Sometimes we use one, sometimes 
we use them all, and sometimes we use two or three. 

97 R. X Q. What are the colors derived when you use all of the 
acids simultaneously ? 
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A. It makes it so much lighter and finer. 
98 R. X Q. What is the color derived when you use one of these 


acids ? 


(Objected to unless the counsel states distinctly whether he means 
the use of one acid with chlorine salts or without chlorine salts; 
and complainants’ counsel directs the witness, in answering the 
question, to state the effect of the acid when used with or without the 
chlorine salts.) 

(The examiner at this point asked the counsel for defendant if he 
desired to be understood by the question as directing the witness’ 
attention to any particular acid named in answer to 85 R. X Q.) 

(Counsel for Jefendant replied that he did not wish to specify now, 

but would do so in subsequent questions.) 
48 (The examiner thereupon instructed the witness that in 
answering the question he had the right to choose any one of 
the acids named in said auswer to 85 R. X Q. to illustrate what he 
wished to convey to the court.) 


A. Plain acid, without the salts, does not change the color—that 
is, muriatic, nitric, etc. Muriatic acid with chlorine salts will make 
it finer and bleach it to a lighter hue—sometimes one, sometimes 
two, three, four, five, six shades lighter—according to the quantity 
of the chlorine and acid used. 

99 R. X Q. When you use but one acid what acid is it? 

A. Muriatic acid and chlorine salts. 

100 R. X Q. When you use two acids what do you use ? 

A. Do you mean in refining or bleaching ? 

101 R. X Q. I mean in making different colors. 


(Objected to by complainants’ counsel as immaterial and im- 
proper, as complainants’ counsel has already stated upon the record 
that no claim was made in this suit for bleaching except as the 
bleaching was incidental to the refinement.) 


A. Hydrofluoric and sulphuric with chlorine salts will make it 
lighter. 

102 R. X Q. When you use two acids for coloring do you invaria- 
bly use hydrofluoric and sulphuric ? 


(Counsel for complainants here states that he objects, not only to 
the question, but to any further examination on this line as imma- 
terial, incompetent, and inadmissible, because the only issue in this 
suit that can be affected: by this cross-examination of the witness is 
the issue of infringement, and this testimony has no relevance to 

infringement and is not in cross-examination of any direct 
49 testimony given by the witness, and counsel gives notice that 

he shall move at the proper time to strike out all such testi- 
mony for the reasons above given.) 


A. I don’t color. I only use acids to refine and bleach—I don’t 


color with them. 
103 R. X Q. Well, to refine hair, what two acids of those you 
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have named do you use to refine hair when using only two for that 
purpose ? 


(Same objection.) 


A. Two acids alone will not refine without chlorine. 

104 R. X Q. Will one of these acids alone refine without chlo- 
rine ? 

(Same objection and notice.) 


A. Not that I know of. 
105 R. X Q. Will three of those acids or any other combination 
of those same acids refine hair without chlorine? 


(Same objection and notice.) 


A. Not to my knowledge. 

106 R. X Q. In conjunction with chlorine salts, is it necessary to 
employ all of those acids, or do you select them or any one of them 
indifferently to refine hair? 


(Same objection and notice.) 


A. You can select one or more as you choose; yuu need not em- 
ploy all if you do not wish to. 

107 R. X Q. Under your invention it is absolutely necessary, then, 
to employ chlorine salts? 


(Same objection and notice.) 


A. Yes, sir. 

108 R. X Q. Without the use of chlorine in some of its forms in 
bleaching or refining, you do not claim any right to the use of the 
acids you have named under your patent? 


(Same objection and notice.) 


50 A. I claim the refining and bleaching with acids and chlo- 
rine salts. 
109 R. X Q. Do you mean that in your patent that the use of 
chlorine salts is an indispensable element? 


(Same objection and notice.) 


A. You can’t refine without chlorine salts, to my knowledge— 
that is, without something containing chlorine. 
110 R. X Q. How do you refine twenty pounds of Chinese hair? 


(Same objection and notice.) 


A. I take a vat, some acids—the vat holds about four gallons. I 
put some acids in it—say about three or four gallons—generally 
muriatic; then I add chlorine salts to it. When I think it con- 
tains chlorine enough that it will refine coarse hair, I take a bunech— 
suy one pound, sometimes two, sometimes more or less—I dip it in 
and out till I think it is refined enough, then I take it, wash it, 
cleanse it,and dry it. For twenty pounds you must always add 
some acids and chlorine salts as you go along, for that quantity of 
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hair, as some waste takes place—some spills in drawing the hair in 
and out. I continue the same process until the twenty pounds are 
prepared. 
111 R. X Q. How much chlorine salts do you put in the vat? 
(Same objection and notice.) 


A. That depends on the strength of the bath of the chlorine salts 


and acids. 
112 R. X Q. Do you ever use a pound of chlorine salts when you 
undertake to refine—say two or three pounds of Chinese hair? 


51 (Same objection and notice.) 


A. I stated before I could not tell the exact quantity by the pound, 
by twenty pounds, nor by the hundred pounds, and nobody else can, 
to my knowledge. 

113 R. X Q. What guides vou, then, in ascertaining when you 
have a sufficient quantity of chlorine salts and muriatie acid ? 

(Same objection and notice.) 


A. Because the chlorine smokes or steams up; the appearance of 
the bath. 

114 R X Q. In what manner is this operation distinguished, 
whether one pound or several pounds of chlorine salts be put in the 
muriatic acid ? 

(Same objection and notice.) 


A. If you put plenty of chlorine in it steams more; a little, it 
steams less; it grows stronger by more—the bath I mean. 

115 R. X Q. How long do you leave the hair in this muriatic acid 
and chlorine? 


(Same objection and notice.) 


—. It depends all on the strength of the bath. 

116 R. X Q. What effect does muriatic acid alone have on the 
hair? 

(Same objection and notice.) 


A. To my knowledge, no effect. 
117 R. X Q. Is your knowledge as limited relative to the other 
acids you have mentioned ? 


(Same objection and notice.) 
A. I don’t understand your question. 
(Counsel for defendant explains the question.) 


52 (Witness then answers): No effect, to my knowlege. , 
JOHN BENE. 


Subscribed, sworn to, and taken before me, concluding this 15th 


day of November, A. D. 1883. 
J. HOMER HILDRETH, 
Notary Public and Special Examiner, by Consent. 
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Adjourned by consent to November 22d, 1883, 1 p. m. 
J. H. 
N. P.and Spee. ‘Ex’r. 


N. Y., November 22, 1883. 
Met pursuant to adjournment. 


Present: Counsel as before. 


Testimony on behalf of complainants continued : 


NATHANIEL S. KEITH, a witness produced on behalf of complain- 
ants,and first being duly sworn, testifies, in answer to interrogatories 
propounded by counsel for complainants, as follows: 


1 Q. What is your name, age, renee, and occupation or profes- 
sion ? 

A. Nathaniel S. Keith; age, 45 years; reside at New York city; 
am an expert in chemical and electrical matters. 

2 Q. How long have you been familiar with chemistry and chem- 
ical combinations ? 

A. From early youth. 

3 Q. What experience, if any, have you had with chemical pat- 
ents? 

A. Considerable; both with patents for my own inventions and 
those of others. 

4Q. Have you seen and are you familiar wth reissued 
d3 letters patent U. S. No. 8637, dated March 25, 1879, issued to 
John Béné, for improvement in the treatment of hair? 

A. I have, and am familiar with the same. 

5 Q. What are the essential features of that patent, as indicated 
by the specitication and claims? 

A. The essential features of the process are these: Ist, the treat- 
ment of coarse hair in a bath of chemicals, which act to dissolve 
from the surface of the hair some of its material, so that the hair is 
reduced in size; 2d, either the simultaneous bleaching of the hair 
in the same bath or bleaching in a second bath, when desired; 3d, 
the fixing the colors imparted in a previous bath or baths ; ‘Ath, 
neutralizing the chemicals which might remain with the hair by 
the or from the previous treatment. The main feature is the first 
named. 

6 Q. I call your attention to the solution first described in the 
specification. Please describe the effect which such a bath would 
produce upon hair which should be immersed in it? 


(Complainants’ Exhibit 1, Sept. 27, 1883, shown witness.) 


A. It dissolves rapidly from the surface of the hair a portion of 
its material, and thus reduces the hair in diameter. 

7 Q. Please state whether or not other chlorine salts than chlorate 
of potash could be used with the muriatic acid, with similar results; 
if so, name some of them. 

A. There are other chlorine salts which, when added to muriatic 
acid, produce like effects. Nearly all, if not all, of the soluble chlo- 
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rates, such as chlorate of soda and chloride of lime (chloride of 
lime, so called improperly, I have named with the chlorates).. The 
chlorides, like chloride of sodium, chloride of potassium, chloride of 
barium, act in a similar way, when materials are present which  -/ 
gives oxygen to the bath; such materials are permanganate of 

potash, peroxide of lead, peroxide of manganese, and others. 
54 8 &. Please state whether or not any equivalent substance, 

other than chlorine salts, could be used with muriatie acid to 
produce similar results; if so, name some of them. 

A. Other materials can be used with muriatic acid for producing | 
similar results, such as those known to chemists and wel by them | 
for setting free chlorine or its various combinations with oxygen. 
These combinations with oxygen are known by the names hydro- 
chlorous acid, chlorous acid, chloric acid, &c. 

9 Q. In the use of these compounds or baths, from what substance 
would the chlorine be set free ? 

A. From the muriatic acid. 

10 Q. Would or would not there be any essential difference in the 
effect of the two compounds or baths above named upon hair im- 
mersed therein ? 

A. If there be any difference it would be only in degree and 
rapidity of action. 

11 Q. In the third bath described in the specification I find bi- 
sulphite of soda named as one of the ingredients used. In making 
such a bath, name, if you can, any other substance which could be 
used in place of bisulphite of soda and would be its equivalent in 
the bath for the purpose named in said specification. 

A. I do not understand the action of bisulphite of soda in such a 
bath; therefore cannot name an equivalent. Muriate of tin is fre- 
quently used in dyeing for setting colors. Muriatic acid is often 
used in making a solution of muriate of tin to prevent its partial 
decomposition and precipitation. 


(Counsel for defendant moves to strike out the last two sentences 
of the answer as not responsive to the question.) 


12 Q. Will you state, as briefly as possible, the operation of the 
refining bath in reducing the size or diameter of the hair, and to 
what substance the operation is due ? 
5d A. The materials of the bath act as solvents of a portion 
of the hair, the outer portion dissolving continually during 
the treatment, from the surface exposed. When chlorate of potash 
is added to the bath a rather complex action ensues: oxygen from 
the chlorate of potash combines with hydrogen of the muriatic acid, 
and so doing displaces chlorine of the muriatic acid. It is probable 
that some of the oxygen combines with some of the chlorine and 
forms hydrochlorous acid and chlorous acid. ‘It is the chlorine 
and the oxychlorous acids named which dissolve the hair. The 
material of the hair so dissolved or removed is decomposed dur- 
ing solution by reason of the strong affinity which these named 
materials have for the hydrogen of the hair. In satisfying this 
affinity muriatic acid is formed by the union of this hydrogen de- 
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rived from the hair with chlorine of the bath. Some of the car- 
bonaceous matter of the hair is also oxidized. The action may be 
said to be both a solvent and disintegrating one. 

13 Q. Are you familiar with the nature, appearance, and structure 
of hair in its natural state ? 

A. lam. 

14 Q. Are you familiar with its condition and appearance after it 
has been subjected to the action of a chemical bath in which chlo- 
rine is set free by chemical action ? 

A. Iam. 

15 Q. Look at the hair now shown you, marked Complainants’ 
Exhibit “ Krause for Identification,” October 1, 1883, and state 
what it is, and give your reasons for your opinion. 

A. It is hair which has been treated by materials which have 
dissolved from it its original surface. My opinion is based upon an 
examination made by me of some of the hair of the exhibit for the 
purpose of forming my opinion upon the question. 

16 Q. Are you acquainted with the state of the art previous to 
1874, in reference to the treatment and use of hair; if so, to what 

extent? 
56 A. I have made special examination of books which 
would, in my opinion, be likely to contain anything relating 
to the subject, with a view to thoroughly post myself on the state 
of the art. I had no personal experience prior to 1874 in the re- 
fining of hair. i 

17 Q. What other substance is there, if any, except chlorine and 
its compounds which will corrode, dissolve away, or remove the 
surface of the hair so as to reduce the size or diameter without es- 
sentially destroying the hair ? 

A. I have no knowledge of any other. 

18 Q. With what degree of certainty can you determine by what 
process or means the hair in “ Exhibit Krause for Identification ” 
has been reduced in size or diameter ? 

A. With as great a degree of certainty as I can form any opinion 
on any subject with which I am familiar. 

19 Q. Suppose other chemicals than those named in the claims 
or specification of reissued patent, U.S. No. 8637, were used and 
effected the reduction in siz2 or diameter of the hair, what would 
be your opinion, as an expert, as to such treatment falling within 
the claims of reissued patent No. 8637,and give your reasons briefly 
for such opinion ? 7 

(Objected to by defendant’s counsel as immaterial and incom- 
petent.) 


A. My opinion is that any method under which, by the action of 
chemicals, the surface of hair is dissolved or corroded away so as to 
reduce its diameter comes within the province or “ falls within” 
one or more of the claims of the said patent. I have formed this 
opinion after having carefully read the patent specification and 
claims, and state my opinion so broadly because I believe from my 
investigations that the patentee invented a new art, and as such 
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inventor is entitled to the broadest construction of his patent. 
57 The first claim of the patent covers any method by which 

the surface may be removed by the aid of chemicals so as to 
reduce the diameter of the hair. 

20 Q. What, if any, difference would it make essentially as to the 
treatment or method used in refining hair coming within the scope 
and meaning of ‘the claims of reissued patent No. 8637 whether the 
chlorine set free by the chemical reaction was taken or produced 
from the muriatic acid or from the chlorine salts or from any other 
substance forming a part of the bath ? 

A. I do not see any difference. 


(Complainants’ counsel offers in evidence a bundle-of hair, con- 
sisting of five bunches, marked “ Complainants’ Exhibit Krause for 
Identification,” October 1, 1883, and requests the examiner to mark 
it Complainants’ Exhibit Krause of this date, which is done. 

J. H. H., 
N. P. & Spec. Ex’r. 


Adjourned by consent to Nov. 27, 1883, 1 p. m. 
J. H. H., 
N. P. & Spec. E2’r. 


New York, Nov. 27, 1883. 
Met pursuant to adjournment. 


Present: Counsel as before. 


And the witness, being cross-examined by counsel for defendant, 
testifies : 


21 X Q. Where did you pursue your chemical studies ? 
A. In New York city; mainly in the chemical laboratory of my 
father, commencing about 1853. 
22 X Q. Where was your father’s laboratory situated ? 
A. In Mercer street, up to 1860 ; after that, in Liberty street. 
58 23 X Q. Had your father any connection with any institu- 
tion ? 
A. No, sir; he was a manufacturing chemist. 
24 : Me Do you mean that he manufactured chemicals? 
A. O. 
25 X Q. Will you name some of the principal ones ? 
A. They were pharmaceutical preparations, such as are called 
odophyllin, hydrastin, leptandrin, and many others. 
26 X Q. They were all used, were they not, in the compounding 
of medicines? 
A. They were sold to druggists and physicians for whatever pur- 
pose they might desire to use them. 
27 X Q. While having a laboratory did your father have any 
other business; if so, what? 
A. A part of the time he was a practicing physician. 
28 X Q. Have you everattended chemical lectures; if so, where? 
A. Not in colleges, if you so mean. 
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29 X Q. What lectures have you attended on the subject of chem- 
istry, if any ? 

A. I cannot particularize on that point. 

30 X Q. I see that you state in your direct examination that you 
are an expert In chemical and electrical matters; have you given 
most of your attention for several years to the subject of electricity ” 

A. I cannot say that I have. It ishard tosay where the dividing 
line can be drawn, if at all, between the physical. sciences ; chem- 
ical action gives rise to electrical phenomena and electricity deter- 
mines chemical action; a man to be expert in either branch must 
understand more or less of the whole. 

31 X Q. In using the term electricity in your last answer do you 
mean galvanism ? 

A. No. 

32 X Q. Do you include also atmospheric electricity ? 

59 A. I mean by the answer to 30 X Q. that all kiuds of ac- 

tions and reactions of matter may be and, perhaps, are ac- 
companied by what is commonly called chemical action and elec- 
tricity, and as we now understand these phenomena they are closely 
dependent upon each other. If you mean by the term “galvanism ” 
electro-chemical action, I meant to include that in my answer; if 
you mean by the term “ atmospheric electricity ” the phenomenon 
which we call lightning, I also mean to include that in my said an- 
swer; the term “galvanism ” has almost ceased to be used. 

33 X Q. Do you understand that there is any difference between 
the kind of electricity genérated by an ordinary battery and that 
generated or evolved from the clouds? 

A. I do not know or understand that there is more than one kind 
of electricity any more than there is one kind of heat. It is a mode 
of motion, and varies simply in its manifestations in intensity and 
tension. 

34 X Q. The laws of heat are uniform, are they not? 

A. Yes. 

35 X Q. Do you say that the laws of electricity are uniform also? 

A. I do; the laws governing electrical action have been as accu- 
rately determined and mathematically demonstrated as have been 
the laws of heat. 

36 X Q. Will the electricity generated by an ordinary battery 
leave its conductor and jump over space to find a better conductor ? 

A. Will you please designate by some known name the battery 
which you ask about? I cannot answer the question in its present 
form. 

37 X Q. Have you hot made your chemical studies or investiga- 
tions subordinate to your pursuit of electrical phenomena and in- 
vestigation for some years past ? 

A. I cannot say that I have, because they are so intimately re- 

lated. I have been very closely investigating the subject of 
60 determining chemical affinities by means of electrical action, 
and chemical action for the production of electricity; this 
pursuit, in which I have been very active, involves both chemical 
and electrical knowledge. For example, by means of electricity I 
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have made or caused many chemical solvents, solutions, composi- 
tions, decompositions, precipitations, and various actions and reac- 
tions, such as the formation of pure metals, the purification of im- 
pure metals, their separation, and the manufacture of various chem- 
ical salts from these metals. For further example, I will state that 
I have experimented for some number of years past in the so-called 
storing of electricity. The cells so used are made up of various 
chemical substances in which electricity causes certain chemical 
changes, and the substances so produced give rise, under proper 
conditions, to electric currents in returns. 


(The defendant’s counsel moves to strike out all of the last answer 
after the word “ because,” in first line, as not responsive.) 


38 X Q. Wiil you enumerate some of the books on chemistry or 
chemical authors which you have read ? 

A. Brand, Regnault, Musprat, Cook, Silliman, Gregory, and many 
others. 

39 X Q. Have sii given the subject of hair any special consid- 
eration ? 

A. I have. 

40 X Q. For how long a period ? 

A. During the last 3 or 4 years. 

41 X Q. Did you ever subject hair to a chemical bath or any sim- 
ilar experiment? 

A. I have. 

42 X Q. How many times and when? 

A. A great many times within 3 or 4 years. 

43 X Q. What was the bath composed of? 

A. The baths were composed of one or more acids, alkalies, salts, 
etc., and various combinations of the various materials, such as 

would be made for experimental purposes. 
61 44 X Q. Were these experiments made with reference to 
this suit or with reference to any legal controversy ? 

A. Partly with reference to this suit and partly with reference to 
another legal controversy. 

45 X Q. Did the other legal controversy involve Mr. Béné’s pat- 
ent, as you understand ? 

A. It did. 

46 X Q. I understand you to say, do I not, on your direct exam- 
ination that a hair has something like a barb or shard upon the 
outside ? 

A. I do not remember of using those terms. 

47 X Q. Does the hair possess something like barbs upon its out- 
side? 

A. It possesses a roughness due toa scale-like formation on its 
surface. This roughness is not as pronounced as the barb of a fish- 
hook, for example. 

48 X Q. Is it so pronounced that it can be felt? 

A. Yes. I donot mean by that: that the separate and distinct 
scales can be distinguished by the sense of touch. 

49 X Q. By drawing a hair slowly between the thumb and fore 
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finger can you generally tell which end of the hair contains the 
root ? 

A. I cannot, infallibly. I prefer to take the suspected hair be- 
tween the thumb and finger, so that all are approximately parallel, 
and move the finger and thumb to and fro longitudinally along the 
hair. The hair will then move in the direction of its root. This 
motion is due to the end of the scales or minute barbs catching to 
the thumb or finger. As these scales are turned with their free ends 
from the root the hair moves towards the roots. The bases of the 
scales are towards the root of the hair. 

50 X Q. Now,if you subject hair to a chemical bath strong enough 
to eat away, corrode, or dissolve the hair to such an extent as to lessen 
its diameter would not the operation remove the barbs or scales from 
the surface of the hair? 

A. It would. 

62 51 X Q. Is not the hair a tube? 

A. Hair is commonly said to bea tube, but I do not un- 
derstand that it is a tube having its walls of uniform thickness, but 
that it is a cylinder rather, the inner portion of which has a pith- 
like substance, with no marked line of separation between the pith 
and walls. Some books say that a hair is a tube which is filled with 
an oil which gives color to the hair. 

52 X Q. Is not the strength of a hair mainly in its surface? 

A. No; a surface has length and breadth, but no thickness; con- 
sequently no strength. 

53 X Q. Is not that portion of.a hair composing or lying near its 
external surface stronger than the same quantity of material found 
in any other part of the hair? 

A. It is. 

_ 64 XQ. Then, if the hair by being subjected to Béné’s or any 
other bath strong enough to lessen its diameter is not the hair es- 
sentially weakened in the operation ? 

A. It is in the same way that a cylinder of any material is weak- 
ened, by reducing its diameter. A thin hair has less strength than 
a thick hair having the same cellular arrangement and composition 
of materials. It does not follow that, because one hair is weaker 
than another, that the weaker or the stronger has been submitted to 
a chemical bath. 

55 X Q. The bath, according to Béné’s formula, into which chlo- 
rine enters is strong, is it not? 

A. It is strong enough to dissolve or corrode the hair and reduce 
its diameter. : 


Adjourned by consent to December 1, 1883, 1 p. m. 


J. H. H., 
N. P. & Spec. E2’r. 
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63 New York, December 1, 1883. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of witness KEITH resumed : 


56 X Q. When and what examination have you made of hair, 
“Complainants’ Exhibit Krause ?” 

A. I cannot now state the exact dates, but I made an examination 
of that exhibit some time in October or first part of November, 1883, 
and repeated the examination a few days before I commenced to 
give testimony in thiscase. I submitted some of the hairs to micro- 
scopical examination. I soaked some of the hair in naphtha to 
remove the grease and dirt, and placed many of them successively 
under the object-glass of a microscope which magnified about two 
hundred diameters. Knowledge previously gained of the appear- 
ance of hair which had been submitted to the action of solvents en- 
abled me to form the opinion which I expressed in answer to Q. 15 
on direct. 

57 X Q. You made no other examination than by means of a 
microscope ? 

A. I also exercised the sense of touch, not so much to verify the 
microscopical examination as to gratify my curiosity. 

58 X Q. Why did you exercise the sense of touch; did you have 
any purpose in mind in so doing? Ifso, what was it? 

A. No other purpose than that of determining my opinion by a 
minor test; the microscopical test is absolute, while that of touch is 
the result of experience or education in that line. 

59 X Q. What opinion did you want to determine by a sense of 
touch? 

A. My opinion as to the question whether the hair had been sub- 
mitted to the action of materials which had dissolved away some of 
its substance. This was only a minor test, subservient to the micro- 

scopical one. 
64 60 X Q. And do you mean to say that your sense of touch 
aided in revealing to you that this hair had been so operated 
on? 

A. I do not. 

61 X Q. Did such an examination by sense of touch aid in reveal- 
ing to you anything about this hair? If so, what? 

A. Nothing beyond tiat revealed by the microscope. In making 
examinations for the purpose of forming an opinion on any scien- 
tific or technical subject I always try to pursue the method or 
methods which will give me the most reliable facts upon which to 
base my opinion. I have no doubt that persons skilled in the art 
of refining hair or who handle it in trade can readily determine by 
the sense of touch whether hair has been submitted to the action of 
solvents which have dissolved away a part of itssubstance. Ido not 
claim to have had experience enough to be able to infallibly form 
an opinion by the sense of touch; so I may say that any exercise of 
that sense which I may have made was not for the purpose of either 
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forming or sustaining my opinion, which was formed from another 
examination—namely, by the microscope. 


(Defendant’s counsel objects to ali that portion of the answer after 
the first sentence as not being responsive.) 


62 X Q. Did you find the hair on such examination, from the 
sense of touch, rough or smooth ? 

A. The terms rough and smooth have such indefinite values that 
I am unable to answer the question. I will state, however, that the 
hair was smoother than natural hair, and that fact I determined 
more by thesense of sight through the microscope than by touch. 

63 X Q. How do you know that the microscope with which you 

made your examination was about two hundred diameters? 
65 A. From believing the representations of its reputable 

manufacturer and from my own judgment, without having 
verified its power by the use of a micrometer. 

64 X Q. Is the instrument in your possession ? 

A. It is, and it is owned by me. 

65 X Q. Describe the appearance of the hair you examined as 
seen under the object-glass of the microscope. 

A. The various individual hairs differed in color from light to 
dark ; they were all cylindrical, of somewhat irregular diameter 
along their lengths, were smooth—that is, they were divested of their 
scales—and in some ane there were little knobs, probably rem- 
nants of the scales. 

66 X Q. Is it only in the venpsie you have mentioned that the 
hair you examined differed from the ordinary natural hair? 

A. As far as I now call to mind. 

67 X Q. What has become of the hair you so examined ? 

A. They were thrown aside and not preserved. 

68 X Q. Did you ever submit hair toa bath similar to that de- 
scribed in the patent; if so, how often and when ? 

A. I have, a dozen or more times, in the past three or four years. 

69 X Q. You have not, perhaps, since your examination in the 
other suit, have you? 

A. I have. 

70 X Q. With reference to the suit here now pending ? 

A. It was. 

71 X Q. You knew of the effect of a bath similar to that described 
in the patent from your experiments relative to the suit of Béné vs. 
Grinberg. What was the yonpons of repeating the process in refer- 
ence to this suit? 

A. To refresh my memory so as to be able to act as intelligently 

as I can as an expert in this case. 
66 72 X Q. Did you want to refresh your memory as to the 
appearance of the hair after the bath, or was it only as to 
their use in their order of the ingredients of the bath ? 

A. It was for all the purposes for. which an expert would qualify 

himself. 


(Defendant’s counsel objects to answer as not responsive.) 
6—167 3 


PERE Cone ro AE 


NG A thos, 


A? JOHN BENE ET AL. VS. EMILE JEANTET. 


73 X Q. Same as X Q. 72. 

A. It was for both these purposes, and for the additional ones 
stated in the previous answer to this. 

74 X Q. Then did you regard yourself as completely qualified to 
testify as an expert in this suit without a repetition of the process 
described in the patent ? 

A. I did. ; 

75 X Q. Then why do you say that you repeated the process for 
all the purposes for which an expert would qualify himself ? 

A. I say that because Iam in the habit of trying to make my 
assurance doubly sure. 

76 X Q. When did you last make use of this bath and where? 

A. At Mr. Béné’s establishment in Brooklyn, N. Y., a short time 
ago—within a month past. 

77 X Q. Did you prepare the bath yourself? 

A. I did not handle the ingredients, but it was made at my re- 
quest and under my personal supervision. 

78 X Q. Were all your experiments in regard to refining and 
bleaching hair at Mr. Béné’s establishment ? 

A. They were not. | 

79 X Q. Where were those performed which were not at his estab- 
lishment? 

A. Some at my house, some at my office, some at my laboratory. 

80 X Q. Do you now remember how the bath was prepared and 
the operation performed you mention as having made about a month 
ago? 

A. I do. 
67 81 X Q. Will you please state each incident thereto in their 
order. 

A. Some muriatic acid—about a gallon—was poured into an 
earthen jar, and that jar was placed on the top of a wooden box 
which was on the roof of a building,in the open air; some chlorate 
of potash—about two pounds—was put in an earthen basin and the 
basin placed alongside the jar of muriatic acid ; a ladle—wooden, as 
I now call to mind—was in the chlorate. By means of the ladle a 
quantity—about two or three ounces—was put into the muriatic 
acid in the jar. A bunch of dark coarse hair was put into the jar 
of the mixture by an [ndia-rubber glove-covered hand of one of Mr. 
Béne’s workmen, and moved around in the mixture, taken out and 
immersed again two or three times, when it was removed and the 
mixture stripped out of the hair into the jar by drawing it through 
the gloved hand. Then it was washed with water. These quanti- 
ties I have named are as I now call them to mind. They were 
neither measured nor weighed and may have been a little more or 
a little less. 

82 X Q. Did that conclude your experiments on this occasion ? 

A. That concluded that experiment, with the exception of my 
viewing and handling the hair which I have thus described the 
treatment of. 

83 X Q. But this examination was not microscopic, was it ? 

A. I cannot so construe it. 
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84 X Q. Did you examine this hair by means of a microscope? 

A. I did not. 

85 X Q. Do you mean to say that that experiment alone quali- 
fies you for the purposes of an examination as an expert in this 
action ? 

A. I do not. 

86 X Q. Should you not have pursued your examination further 
and have examined the hair more critically to be able to say what 

was the effect of that bath upon it? 
68 A. No; if it had been the only experiment which I had 
tried in that direction it would have been necessary to have 
examined the hair after its treatment. 

87 X Q. In what respect did this experiment refresh your 
memory ? 

A. It did not refresh my memory, but it was done for the pur- 
pose of recalling to my attention any condition or phenomenon 
which I possibly might notice and which might not have been at 
the time forward in my mind. 

88 X Q. Why did you not pursue your investigations or experi- 
ments on that occasion as to the other features you speak of? 


(Objected to as being indefinite and incompetent, unless counsel 
for defendant specifies the features referred to.) 


A. I would be pleased to answer the question were it made suffi- 
ciently definite for me to understand the “features” referred to, or 
in what connection the term is used. 


Adjourned to December 4th, 1883, at 1 p. m. 
J. H. H., 


Notary Public and Spec. Ex’r. 


New York, Dec. 4, 1883. 
Met pursuant to adjournment. 


Present : Counsel as before. 


Cross-examination of witness KEITH resumed : 


9X Q. Will you look at the specimen of hair produced and 
marked “ Def’t’s Ex. No. 1 for Identification, Dec. 4. 1883,” J. H. H., 
notary public, and Spec. Ex’r, and tell us whether that appears to 

have been treated in any manner? 
A. From this incomplete and imperfect examination, which 
69 I am only able to make at the present time simply by un- 
aided sight and touch, I do say that this hair has been treated 

in some manner. : 

90 X Q. How, in your judgment, and with what agents, if any, 
has it been treated ? 

A. It has been bleached ; hair may be bleached by various agents ; 
peroxide of hydrogen is the agent most in use and the least ‘likely 
to injuriously affect the texture and strength of the hair. 

91 X Q. Has that, in your ac ti been treated by peroxide 
of hydrogen ? 
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A. I am not prepared to express judgment upon that point. 

92 X Q. Of what chemical agents is peroxide of hydrogen 
formed ? . 

A. Oxygen and hydrogen; the chemical formula is H? O?; this 
means 2 parts of hydrogen to 2 parts of oxygen. 

93 X Q. What, in your judgment, was the color of that hair be- 
fore it was operated upon ? 

A. The visible facts are insufficient for the formation of any judg- 
ment by myself on that point. 

94 X Q. What makes you think it has been bleached at all? 

A. For two reasons: Ist, because it 1s so very coarse, coarse hair 
being naturally darker than this exhibit ; and, 2d, its shade of color 
is unlike that of any natural hair which I ever saw and can call to 
mind, and its sheen is unlike that of natural hair of approximately 
the same color. 

95 X Q. Is this human hair? 

A. I believe it is from the imperfect examination I am able to 
give it here. 

96 X Q. Have you not seen many ladies whose hair was appar- 
ently about the hue of this specimen ? 

A. I have, and they are generally called bleached blondes. 


(Objected to, last part of answer, as irresponsive.) 


97 X Q.-When you see a lady whose hair is apparently this hue 
do you necessarily infer that her hair has been bleached ? 
70 A. I cannot say that I make a practice of drawing infer- 
ences of the kind; the hue or color is so uncommon that the 
wearer of the hair is often criticised in that manner. 

98 X Q. This hue or color as shown by the specimen was a popu- 
lar color or hue some years ago, was it not ? 

A. I believe it was so considered. 

99 <Q. Have you any interest, direct or indirect, remote or con- 
tingent, in the result of this suit ? 

A. I have not. 

100 X Q. Is there any understanding between you and the plain- 
tiff, if he should recover, by which the recovery or any share is to 
to be divided between you? 

A. There is not. 


No redirect examination. 
N.S. KEITH. 


Subscribed and sworn to before me this 4th day of December, 


1883. 
J. HOMER HILDRETH, 
Notary Public and Special Examiner by Consent. 


SAMUEL T. Smitu, being then called and having been duly sworn, 
was examined as a witness in behalf of complainants, viz : 


1 Q. What is your name, age, residence, and occupation ? 
A. Samuel Tro. Smith; age, sixty-five; my residence, 318 West 


f a CET RP AS 
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23d street, New York city ; occupation, lawyer; [am complainants’ 
solicitor in this suit. 

2Q. (Paper shown witness.) What is the paper now shown 
you? 

A. It is a copy notice which I served on the defendant, Emile 
Jeantet,on the 17th day of September, 1879, at his piace of business, 
in University Place, in the city of New York. 


71 (Paper offered in evidence and marked Complainants’ Ex- 
hibit, Smith of this date, J. H. H., N. P., Ex.) 
(Complainants’ Exhibit 2 Krause shown witness.) 


3 Q. Please state what you know of this paper. 

A. In January, 1882, John Béné, complainant in this suit, placed 
in my hands this bill, Complainants’ Exhibit 2 Krause, accom- 
panied by a package of hair, consisting of 8 bunches. That pack- 
age remained in my possession in one bundle until the day of the 
commencement of this examination, when I separated it into two 
bundles, one containing three bunches and the other five bunches. 
The bundle containing three bunches was put in evidence in this 
case September 27, 1883, as “ Complainants’ Exhibit 3 Krause;” 
the package consisting of five bunches was marked in evidence 
“ Complainants’ Ex. Krause for Identification,” October 1, 1883. I 
subsequently took a small portion out of each of these five bunches 
in exhibit for identification and delivered the same to Mr. N.S. 
Keith, the expert in this case, for the purpose of making an exam- 
ination of it. On November 22d,'1883, the bundle for identifica- 
tion was also put in evidence in the case and marked “ Complain- 
ants’ Exhibit Krause.” 


Cross-examination: 


4 X Q. When and from whom did you receive the eight bundles 
of hair? 

A. From John Bené, within a week after the date of this bill, 
Complainants’ Exhibit 2 Krause, January 16, 1882. 

5 X Q. When did you make a division of the bundle? 

A. September 27, 1883. 

6 X Q. Was anybody present? 

A. Yes; John Bené and Mr. Krause, the witness heretofore sworn 

in this case. 
72 7X Q. Were the eight bunches tied up in one bundle when 
you received them ? 

A. They were. 

8 X Q. Why did vou distribute them into two bundles? 

A. I desired to put a portion of the hair in evidence on that day, 
and to keep the remainder in my hands for the purpose of allowing 
one or more experts to make a careful examination of the hair, as 
well as any experiments they might desire to make, before being 


sworn to testify in this cause. 


9 X Q. Have not both bundles, since the separation, been in your 
possession ? 
A. They have, in the sense that the examiner and myself occupy 
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the same office. I have had free access to them and substantial 
control of them, as stated above. 

10 X Q. How much hair in quantity did you take from the five 
bunches and deliver to Mr. Keith ? 

A. I allowed him to take what he thought would be sufficient, 
and he took a very small quantity, perhaps twenty or thirty hairs 
from each bunch. 

11 X Q. Did you see Mr. Jeantet when you served Complainants 
Exhibit Smith, Dec. 4, 1883, upon him ? 

A. The most I can say about that is that I called at Mr. Jeantet’s ’ 
place of business, 62 University Place, N. Y. city, and enquired for 
Mr. Jeantet; a person representing himself to be Mr. Jeantet came 
forward and I gave him the paper. I could not now say whether 
it was the defendant or not, but will state that I did subsequently 
serve another notice of a similar kind on Mr. Jeantet at his subse- 
quent place of business, 123 West 15th street, N. Y. city. 


(The last part of answer referring tc a subsequent notice ob- 
jected to as irresponsive and incompetent.) 


12 X Q. Do you know Mr. Jeantet now, and do you see him 
here at this hearing? 


? 


A. Yes. 
73 13 X Q. Did you call at his University place but once ? 
A. Yes; I called there as early as June, 1879, and I think 
I called there two or three times without finding him previous to — 


September 17, 1879, and now, on refreshing my recollection, I think 
I called on the evening of the 17th September, 1879, and was in- 
formed that he was not in, and called again on the morning of the 
18th September, 1879, and gave the notice as before stated. 


(All after word “ yes” in answer objected to as irresponsive.) 


14 X Q. What side of University Place was No. 62 and near what 
street ? 
A. I cannot now say with certainty which side of the street it is 
on, as I served notices on both sides of the street, but it is not far 
from 12th street. 
15 X Q. Did you serve notices concerning hair on both sides of 
the street ? 
A. I did. . 
16 X Q. I understand you to say now that the notice was served 
on the 18th, instead of September 17th, 1879 ? ee 
A. I think, on reflection, it was the 18th. 
17 X Q. When was the date of the notice changed from June 19 ' 
to September 17, 1879? S 
A. The notice was written June 19, 1879, and not being able to 
serve it then, on September 17 the date was changed, as appears on 
the exhibit. 
18 X Q. What do you mean by being unable to serve it ? 
A. I mean I went to serve it, but did not find him in. 
19 X Q. Is this exhibit original or a copy? | 
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A. This exhibit is one of two duplicates, this being the draft and 
the other having been made from it. 

20 X Q. Now, Mr. Smith, was not the notice sent to Mr. Jeantet 
by mail? 

A. No, sir. 
74 24 X Q. This exhibit appears to have been doubled in letter 
form, does it not, heretofore ? 

A. Yes; the notice was written, folded, put in an envelope, and 
directed on the outside to Emile Jeantet, at No. 62 University Place, 
N. Y. city, and handed to Mr. Jeantet, or somebody who answered 
for him there, and the copy was kept in the envelope with the notice 
until the time of service. I prepared a large number of notices in 
this way at the same time to hair men other than Jeantet. I can 
now state that Mr. Jeantet’s place of business was on the west side 
of University Place, because Jouffet’s place was on the east side and 


was No. 75. 
SAM. TRO. SMITH. 
Subscribed and sworn to before me this 4th day of December, 


1883. 
J. HOMER HILDRETE, 
Notary Public and Special Examiner by Consent. 


Complainants rest. 
J. H. H., 
N. P. and Spec. ‘Ex’r. 


I, the undersigned, a special examiner duly appointed and acting 
in this cause, by consent, to take testimony in behalf of complain- 
ants, and as well as notary public duly qualified, do hereby certify 
that on the several days named in the deposition hereto annexed 
and hereto transmitted I was attended, at the place named in the 
notice, by counsel for complainants and defendantand the witnesses 
named in said depositions; that said witnesses and each of them 
were duly sworn and examined and their depositions duly taken 
and subscribed, as appears by the record; that the exhibits marked 
and likewise hereto annexed were duly introduced in evidence in 
said cause during the taking of the deposition to which the same 
belong, and the same still remain in the same condition as when so 

introduced before me. 
75 And I further certify that the foregoing record comprises 
complainants’ complete prima facie case, and that I am not 
connected by blood or. marriage with either of the parties litigant 
herein, nor interested directly or indirectly in the matter in contro- 
versy. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office at the city and in the county and State of New 
York this 4th day of December, A. D. 1883. 

[n.s.] J. HOMER HILDRETH, 
Notary Public and Special Examiner by Consent. 
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CoMPLAINANTS Exnuispit 1. Beéné’s Letters Patent, Reissue No. 8637. 


Reissue. 


The United States of America to all to whom these presents shall 
come: 

Whereas John Béné, of Brooklyn, New York, has presented to the 
Commissioner of Patents a petition praying for the reissue of letters 
patent for an alleged new and useful improvement in the treatment 
of hair, for which letters patent were issued to him, dated Novem- 
ber 21, 1876, the same surrendered and new letters issued to him, 
dated August 21, 1877, which last letters having been surrendered 
the same have been cancelled and new letters ordered to issue to 
him.on an amended specification, a description of which invention 
is contained in the specification, of which a copy is hereunto an- 
nexed and made a part hereof, and has complied with the various 
requirements of law in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 

judged to be justly entitled to a patent under the law: 
76 Now, therefore, these letters patent are to grant unto the 
said John Béné, his heirs or assigns, for the term of seven- 
teen years from the twenty-first day of November, one thousand 
eight hundred and seventy-six, the exclusive right to make, use, and 
vend the said invention throughout the United States and the ter- 
ritories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed at the city of Washington 
this twenty-fifth day of March, in the year of our Lord one thou- 
sand eight hundred and seventy-nine, and of the Independence of 
the United States of America the one hundred and third. 

[L. s.] A. BELL, 
Acting Secretary of the Interior. 
Countersigned : 
H. Ek. PAINE, 
Commissioner of Patents. 


Unirep States Patent OFFICE. 
JOHN BENE, of Brooklyn, New York. 
Improvement in the Treatment of Hair. 


Specification forming part of Letters Patent No. 184,577, dated No- 
vember 21, 1876; Reissue No. 7850, dated August 21, 1877; Re- 
issue No. 8637, dated March 25, 1879; application filed March 4, 
1879. : 


To all to whom it may concern : 

Be it known that I, John Bené, of the city of Brooklyn, in the 
county of Kings and State of New York, have invented certain im- 
provements in the treatment of hair, of which the following is a 
specification: 


> 
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This invention relates to the treatment of all kinds of coarse 

hair, which, in its natural state, has little commercial value, and is 
entirely unfit for toilet uses and purposes. 

17 The said treatment serves, mainly, to refine the hair or re- 
duce the diameter of the hairs and to render them more 

pliable and glossy ; but it-also serves to partially bleach the hair or 

lighten its color or tint and fit it to pass through any of the ordi- 

nary dyeing process, whereby it may be given any shade or color 

desired or possible. 

In carrying out my invention, for the purpose of producing from 
the coarse, harsh hair above mentioned a soft, pliable hair of fine 
texture, I treat the said coarse hair to a bath composed of such 
chemicals or chemical substances as will dissolve away a portion of 
the surface of each hair, and thus reduce its diameter. 

I find that a solution of a chlorine salt dissolved in an excess of 
muriatic acid serves my purpose asa bath for this refining treat- 
ment,and I prefer to employ about once ounce of chlorate of potash 
dissolved in four quarts of muriatic acid. This compound I prepare 
in a vat, jar, or other suitable vessel, and into it the hair is dipped 
and manipulated until the desired degree of fineness is obtained. 

This process is applicable to hair of any color, the action of the 
chemicals being substantially the same in all cases; but the darker 
shades are brought to.a lighter hue, and the shades of color so ob- 
tained may be retained, or the hair, after refining, be dyed in the 
usual manner. 

In the practical use or apphcation of the above process muriatic 
is the acid preferably employed ; but where the hair is to be bleached 
to a lighter hue than is possible by the above method a more in- 
tense bath is employed. In addition to the muriatic acid this bath 
may consist of either nitric,sulphuric, or hydrofluoricacid,with bichro- 
mate of potash ; and I prefer to employ a compound composed of the 
following ingredients, in about the following proportions, namely: 
To sixteen quarts of warm water add four to six ounces of hydro- 

fluoric acid, one ounce of sulphuric acid, four quarts of muri- 
78 atic acid, and four to six ounces of bichromate of potash. 

Into this bath the hair is placed until it is bleached to the 
color or shade desired. 

To permanently set or fix the color or shade thus obtained I em- 
ploy a bath composed of the following ingredients, in about the 
proportions named: To four gallons of warm water add one quart 
solution muriate of tin, one ounce bisulphite of soda, and four ounces 
of muriatic acid. 

The refined and bleached hair is immersed in this bath and 
manipulated until the color is firmly set. 

As a finishing treatment for removing all impurities I wash the 
hair in a final bath of water and ammonia, after which it is dried 
and made ready for market. 

The hair, after being subjected to the above treatment, loses its 
original harshness and assumes a soft silky texture, with a brilliant 
luster, which is permanently retained. | 

This treatment is applicable not only to coarse grades of human 

7—167 
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hair, but also to hair from the manes and tails and other parts of 
animals, the same result being attained in all cases—that is, a pro- 
duct rivaling the finest human hair. 

I claiin as my invention— 

1. The method of refining all grades of coarse hair, which consists 
in subjecting it to the action of chemicals, whereby the surface of 
each hair is corroded or dissolved away and its diameter reduced, 
substantially as set forth. 

2. The method of refining coarse hair, which consists in subject- 
ing 1t to the action of a bath composed of muriatic acid, in which is 
dissolved a chlorine salt, substantially as set forth. 

3. The method of refining and bleaching all kinds and grades of 
coarse hair, which consists, first. in bathing and manipulating the 

same in a chemical bath composed of acid and a chlorine salt, 
79 and then in a bleaching-bath com posed of acids and bichro- 

mate of potash, substantially as and for the purpose set 
forth. 

4. The method of refining and bleaching all kinds and grades of 
coarse hair, which consists, first, in bathing and manipulating the 
same in a bath composed of acid and a chlorine salt, which refines 
the hair; second, subjecting the refined hair to a bath composed of 
acids and bichromate of potash; and, third, subjecting the hair thus 
refined and bleached to the proper shade to a fixing bath composed 
of warm water, solution of muriate of tin, bisulphite of soda, and 
muriatic acid, which sets the color, substantially as set forth. 

5. The method of refining and treating hair, which consist in first 
passing it through a refining bath composed of an acid and a chlo- 
rine salt; then, if desired or necessary, through bleaching and fix- 
ing baths, as above described, and, finally, treating the hair so re- 
fined to a bath composed of water and ammonia, to remove all of its 
impurities, substantially as specified. 

6. As a new article of commerce and manufacture, hair of fine 
texture produced from any grade of coarse hair, either animal or 
human, by the method of refining, substantially as herein described. 

In witness whereof I have hereunto set my hand this 28th day 
of February, 1879. Ate 

JOHN BENE. 

Witnesses : 

JOHN U. SHORTER. 
E. B. LANSING, Jr. 


80 CoMPLAINANTS’ Exuipit 2 Krause. Bill of Infringing Goods. 


New York, Jan. 16, 1882. 


Mr. Krause, bought of E. Jeantet, importer of human hair, 123 West 
15th street, between 6th and 7th aves. 


1 lb. 33 oz. blonde 55 c. m. Georgian, @ 9.50 _--.--_. ----- $11 58 
Paid. 


E. JEANTET, 
KIMPEL. 


a. 
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COMPLAINANTS EXHIBIT BENE TO GRUNBERG. License from Béné 
to Grunberg. 


Agreement and License. 


Whereas in a certain suit in equity in the United States circuit 
court for the southern district of New York, between John Béné, of 
Brooklyn, N. Y., complainant, and Adolph Grinberg, of New York 
city, defendant, for an infringement of complainant’s reissued letter 
patent No. 8647, granted 25th March, 1879, to the said John Béne, 
for improvement in refining and bleaching hair, a final decree and 
judgment has been entered in favor of the complainant establishing 
said letters patent and awarding profits and costs to complainant; 

And whereas the said defendant, Adolph Grinberg desires to ac- 
quire the sole and exclusive right and license under the said reis- 
sued letters patent to use the invention therein described and claimed 
throughout the United States, for the purpose of bleaching and re- 
fining what is known in the trade as yak hair (being hair from the 
yak) and hair from other quadrupeds, for the full term of said letters 

patent; and 
81 Whereas the said complainant is willing to grant such ex- 
clusive and entire license to Adolph Grinberg, reserving to 
himself, so far as the yak hair is concerned, the right to bleach and 
refine yak hair for use in his own retail business to an amount not 
to.exceed five pounds in weight in any one year: 

Now, therefore, the respective parties do hereby agree as follows: 

1. The said John Béné hereby grants to the said Adolph Griin- 
berg, his assigns and legal representatives, for the full term of said 
patent, throughout the United States and Territories, the sole and 
exclusive right and liberty to use and practice the invention de- 
scribed ir said patent, in so far as it relates to bleaching and refin- 
ing yak hair and the hair of all otber quadrupeds and to selling 
the same when so bleached and refined (with the above reservation 
as to use in his, Béné’s, retail business) for the sum of five hun- 
dred dollars and a royalty of five dollars per pound for each and 
every pound of yak of other quadruped’s hair bleached, refined, 
and sold by the said Grtinberg, according to the said patent or ac- 
cording to the method practiced by the said Grtinberg, as stated in 
his testimony in the suit above mentioned. 

2. The said Adolph Griinberg, in consideration of this license and 
agreement, agrees to pay to the said John Beéné, his assigns and legal 
representatives, the sum of five hundred dollars (two hundred and 
fifty dollars upon signtng this license and two hundred and fifty 
dollars sixty days thereafter) and the royalty or license fee of five 
dollars per pound for each and every pound of yak or other quad- 
ruped’s hair bleached, refined, and sold hereafter by the said Griin- 
berg or his associates, as stated in article I. 

And that he will keep accurate books of account of all yak and 
other animal hair bleached, refined, and sold by him, which books 
shall be open at all reasonable times to the inspection of the 
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82 said Béné or his proper agents, assigns, or legal representatives, 

and that quarterly returns on oath of the quantities of yak 
or other quadruped’s hair so bleached, refined, and sold shall be 
rendered to the said Béné; the first return to be made on the first 
day of March, 1882,and the payment therefor shall be made within 
ten days after such reports. 

3. It is further agreed that, in case of any infringement of the 
right secured by this license, the said Bené will cause suits to be 
brought in his name whenever requested to do so by said Grinberg, 
at the expense of said Grinberg, who hereby agrees to furnish the 
necessary funds therefor. 

4. It is also agreed that this license shall become null and void 
at the election of the said Béné, after thirty days’ written notice by 
the said Grinberg, whenever the said Griinberg shall fail to keep 
the conditions herein mentioned for him to do or perform or any of 
them. 

5. It is also agreed that this license shall become null and void 
at the election of the said Grinberg, after thirty days’ written notice 
to the said Béné, whenever the said letters patent shall be held to be 
void by the decision of any circuit court of the United States. 

6. In consideration of this agreement the said Béne hereby re- 
leases the said Griinberg in full to date for all costs, profits, and 
damages under the said letters patent, and from the judgment en- 
tered against the said Grinberg in the suit hereinbefore mentioned. 

In witness whereof we have hereunto set our hands this 24th day - 
of December, A. D. 1881. 

In duplicate. 

JOHN BENE._ 
ADOLPH GRUNBERG. 
In presence of— 
SAM’L TRO. SMITH. 


83 CoMPLAINANTS EXHIBIT SMITH. Notice of Infringement. 


Law Office of Sam. Tro. Smith, 21 Park Row, New York, room 55, 
top floor (take elevator); practice in all the courts; especial at- 
tention given to patent cases before the Commissioner and in the 


courts. 
NEw York, Sept. 17, 1879. 


Emile Jeantet, 62 University Place, N. Y. City: 

My client, Mr. John Bené, informs me that you are dealing in an 
article of refined hair which is an infringement on his rights as se- 
cured to him by letters patent, reissue 8637, dated March 25, 1879. 

As Mr. Béné is the original and first inventor of the refinement 
of coarse hair and giving it commercial value by adapting it to use 
by chemical treatment, and has obtained letters patent covering his 
invention and improvement, with the exclusive right to make, use, 
and sell such article in the United States and Territories, you must 
be aware that selling such goods in the market is a direct infringe- 
ment of his letters patent and a positive injury to him, lessening the 
market for his goods and reducing the price by competition. 
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This letter is to call your attention to the infringement and to 
warn and require vou to desist from selling or putting any such 
goods on the market, and to settle for the damages already sustained 
by him by what you have already sold. 

Mr. Béné has placed the matter in my hands, and unless the sale, 
etc., ts discontinued I must take measures to see that his rights are 
respected. 


Yours truly, SAM. TRO SMITH, 
Att'y for John Béné. 


84 U. S. Cireuit Court, Southern District of New York. In 
Equity. 


JOHN BENE and ADOLPH GRUNBERG vs. EMILE JEANTET. 


To Wm. P.S. Melvin, Esq., solicitor for respondent : 


Take notice that on Tuesday, the 26th day of August inst., I shall 
take the testimony of witnesses in rebuttal on the part of the com- 
plainants herein, under the 67th rule, as amended, before a proper 
officer, at the office of J. Homer Hildreth, Esq., at 291 Broadway, 
New York, at one o’clock p. m., and continue from time to time 
until completed. You are invited to attend and cross-examine. 

Yours, &c., SAM. TRO. SMITH, 
Solicitor for the Complainants. 
August 22, 1884. 


85 Deposition of N.S. Keith. 


United States Circuit Court, Southern District of New York. In 
Equity. 
JOHN BENE and ADOLPH GRUNBERG vs. EMILE JEANTET. 


Depositions of witnesses to be used at final hearing in. this cause 
upon the part of complainants in rebuttal, taken before the 
undersigned, a notary public, duly commissioned and qualified, 
and serving as special examiner by consent, under and pursuant 
to the annexed notice. 


And now, on this 26th day of August, A. D. 1884, at my office, 291 
Broadway, N. Y. city, N. Y., duly appears counsel for complain- 
ants, Sam. Tro. Smith, Esq., and counsel for defendant, Wm. P. S. 
Melvin, Esq. 

Counsel for complainants called as a witness in their behalf Na- 
THANIEL S. KerruH, whd, being duly sworn, testifies as follows: 


1 Q. Have you been sworn before as a witness in this cause? 

A. I have. 

2 Q. Did you hear and have you read the deposition of defendant’s 
witness, Charles Marchand, in this cause ? : 

A. I heard part of it given and have read the whole. 

3 Q. In answer to Q. 34 of Charles Marchand, in his deposition in 
reference to the specification of Béné’s patent, are these words: “ It is 
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perfectly false;’ * * * “the solution of the salt means that 
you can reconstitute that salt by crystallization or evapora- 

86 tion.” Is that a fair statement of the chemical meaning of 
of the word solution ? 

A. It is not fair; it is a much too limited one. The term 
has a much broader signification, both in common and in strictly 
chemical uses of the word. | 

4Q. Will you look at the book I now show you and state what 
it is? 

A. It is an Elementary Treatise on Physics, experimental and 
applied. It isin English as translated from “ Ganot’s Elements de 
Physique,” by E. Atkinson, Ph. D., F. ©.S., tenth edition, printed 
in New York by Wm. Wood & Co., 1881. 

5 Q. Is that book authority upon the subjects of which it treats? 

A. I believe it is; it is generally so recognized and considered a 
standard work. 

6 Q. Will you read on page 28, of section 342, of said book the 
definition of the term “solution?” 

A. Will you please quote, “A body is said to dissolve when it be- 
comes liquid in consequence of an affinity between its molecules and 
those of a liquid. Gumz-arabic, sugar, and most salts dissolve in 
water.” 

7 Q. Do you find anything in the same section referring to solu- 
tion other than in water? 

A. I find that the two phenomena are referred to as taking place 
during solution, which phenomena are stated as follows: “The first is 
the passage from the solid to the liquid condition, which always lowers 
the temperature. The second is the chemical combination of the 
body dissolved with the liquid, and which, as in the case of all 
chemical combinations, produces an increase of temperature.” 


(Counsel for defendant objects to answer as not responsive, and 
will ask to have it stricken out.) 


8 Q. Will you look at the book now shown you and state what 
it is? 

A. It is entitled “Chemical and Pharmaceutical Manipu- 

87 lations by Campbell Morfit, practical and analytical chemist, 

author of Applied Chemistry, etc. Published in Philadel- 

phia, Pa., by Lindsay and Blackiston, 1849.” I have been familiar 
with this book for at least 30 years. 

9 Q. Is this work good authority upon the subjects of which it 
treats ? 

A. It is. 

10 Q. Wili you read from page 280 of said book the paragraph 
which I now point out to you in chapter XIX thereof? 

A. I read: “ When a substance added toa liquid is wholly or 
partly taken up by that liquid it is said to be soluble therein. The 
liquid employed is termed the solvent, and its combination with the 
dissolved particles a solution; and if the liquid has exerted its sol- 
vent power to the fullest extent, then the solution is said to be satu- 
rated, because it can hold no more.” 
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“The variable degree of solubility in different liquids serves as a 
distinctive characteristic, particularly those which are solid. Solu- 
tion Is either wholly mechanical or else chemico-mechanical. In the 
first case it is a molecular division of a body, or, in other words, a 
diffusion of its particles in an appropriate liquid without any al- 
teration of its original properties, save as to form and cohesion. * 
* * In the second case, chemico-mechanical solution, in contra- 
distinction to that which is purely mechanical, is a process requir- 
ing the modification of a body by chemical action previous to its 
solution. Thus, for example, copper, iron, or any other base or 
acid, insoluble in the ordinary solvents, may be readily taken up by 
liquid acids or bases.” 

11 Q. In answer to cross-question 103, in Marchand’s deposition, 
referring to chlorine water, he says: “It is manufactured for such 
purpose, but it is not manufactured for the trade.” Is such pure 
solution of chlorine, or chlorine water, manufactured and sold by 
the trade? 

A. It is both manufactured for and sold by the trade. 

88 12 Q. What is the book I now show you? 

A. It is the general prices current of foreign and domestic 
drugs, medicines, chemicals, etc., issued by W. H. Schieffelin & Co., 
William, corner Beekman street, New York. It is published for the 
information of the purchasers of drugsand chemicals, such as drug- 
gists and chemists; it gives a long list of articles bought and sold 
in the trade, with the prices, in most cases, printed therein. ‘This 
price-list has 380 octavo pages, besides many pages devoted to the 
index and advertisements. I procured it from Messrs. Schieffelin & 
Co. about the first of July, 1884. | 


(Objected to by defendant’s counsel as to all that part of answer 
after words ‘“‘such as druggists and chemists,” as not responsive to 
question, and will move to have same stricken out.) 


13 Q. What, if a ett do vou find therein relating to chlorine 
water, and where ? 


(Counsel for defendant objects to this method of proof and to the 
question as being incompetent.) 


A. I find on page 133 of said book, under the heading, “ Waters, 
W. H.Schieffelin & Co.’s,” the following line: “ Water chlorine, Ib. 
15.” These figures “ 15,” from the context, being arranged in the 
column as are dollars and cents usually in price-lists, evidently 
mean 15 cents. 

14 Q. What, if anything, do you know in relation to the sale of 
such water by said firm? 


(Objected to as incompetent by defendant’s counsel.) 


A. [ have bought it there. 
15 Q. Do you know whether it is kept on sale by other dealers in 
chemicals? 


(Same objection as to Q. 14.) 
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89 A. Only so far as this; I have seen it upon a number of 


price-lists published by a number of our manufacturers and 
dealers in chemicals. 

16 Q. What does the term chlorine salt imply ? 

A. It implies a salt which has chlorine for one of its constituents. 
According to the more recent chemical theory, even hydrochloric or 
muriatic acid is a chlorine salt, it being a combination of chlorine 
and hydrogen dissolved in water. 

17 Q. I find in answer to X Q. 56, Marchand’s deposition, these 
words: “ When I say bleaching I mean refining hair as well as 
feathers, as well as silk,as any bleaching process is positively, with- 
out any doubt, equivalent of any refining process for hair.” What 
difference, if any, is there between such bleaching and refining 
process ? 

A. Within the meaning of the patent in controversy, the term 
“ refining ” is applied to the dissolving from the surtace of the hair 
a portion of its substance and so reducing its diameter. Bleaching 
does not do this thing; or, in other words, does not remove from 
the surface of the hair portions of its material to reduce its diameter. 
The bleaching produces some chemical change in the constituents 
of the hair, which change involves a change of color, or perhaps 
decolorization. 

(Counsel for defendant objects to answer as not responsive, and 
will ask to have it stricken out.) 


18 Q. Have you examined Defendant’s Exhibit No. 1, Dec. 4, 1883, 
in this case ? 

A. I have. 

19 Q. What do you find it to be? 

A. I find it to be rotten, technically speaking. This was handed 
to me by defendant’s counsel on my first examination. I have re- 
cently examined it under a microscope, and find it to be hair which 
has been treated by some chemical agent or agents which have not 

removed the original surface of the hair, but have softened 
90 its material substance so that it breaks more readily than 

does natural hair, and is also more easily extended by pull- 
ing; its elastic limit is less, and the cohesion of its particles has 
been badly deteriorated. 

20 Q. Please state the points of difference, if any, between the 
hair in this bunch, Defendant’s Exhibit 1, and hair refined under 
the process described in Béné’s patent. 

A. It is cuarser; has less luster. The barbs or scales of the hair 
have not been removed. These barbs or scales are more protuberant. 
The hair has been swollen, probably during its treatment, and has 
shrunken so that it is not evenly cylindrical, but flattened along its 
length. It has less strength for equal diameters; it breaks much 
easier. These qualities distinguish it from the hair refined by the 
process set forth in Béné’s patent in controversy. This is not refined 
hair, within the meaning of that patent. 


(Def’t’s counsel objects to the last sentence of answer, beginning 
“This is not refined hair,” &c., as not responsive to the question and 
incompetent.) 
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21 Q. Supposing this hair to have been originally Chinese hair, 
by what term would it be properly designated ? 

A. Badly bleached Chinese hair. 

22 Q. Will you make a sketch on the paper I now hand you of 
one of the hairs in Defendant’s Exhibit No. 1, Dec. 4, ’83, as ‘it ap- 
peared to you under the microscope? 

A. I will, and will bring it with me at the next session in this 
cause. 

23 Q. Have you examined the hair in Defendant’s Exhibit Mar- 
chand No. 6, May 24, ’84, in this cause, microscopically ? 

A. I have. 

24 Q. Please state the result of such examination. 

A. I found it to be substantially like the Defendant’s Ex- 
91 hibit No. 1, about which I have just testified. It seemed to 
average a littie stronger as to its power of resisting tension. 

25 Q. Have you examined the hair, Defendant’s Exhibit Mar- 
ehand No. 1, April 23, ’84, in this cause, under the microscope; if 
so, With what result ? 

A. I have. It consists of seven bunches of various shades of hair. 
They have not had their original surfaces removed and are flattened 
as though shrunken, and do not average in strength with refined 
hair of like diameter. The very points of the scales on the hair 
seem to have been removed, or they have shrunken away so that 
they are not as protuberant as is natural, on the average. 

26 Q. Is the hair in this bunch, Exhibit Marchand No. 1, as fine 
as the average of refined hair you have seen ? 

A. I think not. 

27 Q. Have you examined the hair in Defendant’s Exhibit No. 2 
Marchand, April 23d, ’84, in this cause? And, if so, state the result 
of such examination. 

A. Ihave. There are six bunches in this exhibit, of different 
shades, from light todark. They are very slightly, if at all, changed 
from their natural condition. One of the bunches, if affected at all 
by any chemicals, is so slightly affected that it cannot be distin- 
guished from natural hair. It is not refined hair, within the com- 
mercial meaning of the term or within the meaning of the term in 
the patent in controversy. 

28 Q. Have you examined the hair in Defendant’s Ex. No. 3 
Marchand, April 23, ’84, under the microscope, in this cause; and, 
if so, with what result ? 

A. I have. ‘There are ten bunches in this exhibit, and they are 
substantially alike. The description I have given of the Exhibits 
1 and 2 Marchand apply in substance to this exhibit also. They 

seem to have been submitted to some chemical treatment, 
92 which has somewhat affected the surface of the hair, but has 

not removed the scales entirely. The hair is more or less 
shrunken and some of it is quite rotten. 

Adjourned by consent to August 28, 1884, 10 a. m. 

J. HOMER HILDRETH, 
N. P. and Spec. Ex’. 
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New York, August 28, 1884—10 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of witness KerrrH resumed: 


29 Q. Have you brought the sketch referred to in 22 Q. at last 
session? —~ 3 
A. Ihave. It is figure 1 on the sheet of paper I now produce. 


(Witness hands counsel for complainants a sheet of paper con- 
taining three sketches marked Fig. 1, Fig. 2, Fig. 3.) 


30 Q. What does the sketch marked Fig. 2 on this paper rep- 
resent ? 

A. It represents natural human hair. 

31 Q. What does the sketch Fig. 3 represent ? 

A. It represents refined human hair. ‘I mean by refined hair 
hair which has had its original surface removed by solvent action. 


(Papers offered in evidence and marked Compl'’ts’ Ex. Keith, three 
sketches, Aug. 28, 84, J. H. H., N. P. and Spec. Ex’r.) 


32 Q. What are the dark shades on Fig. 1 meant to represent ? 

A. The irregular-or zigzag circumferential lines represent the 
scales or barbs of the bair; the other shadings are intended to rep- 
resent rotundity and depression, as conventionally used in drafting. 

33 Q. What especially do the dark shadings at a distance from 

the edges of the sketches represent ? 
93 A. Depressions of the surface; the hair is very irregularly 
cylindrical. 

34 Q. Are these depressions what you have referred to before as 
flattened portions of the surface ? 

A. They are. 

30 Q. Have you examined the hair in complainants’ exhibits on 
file in this cause under the microscope, including the specimens of 
refined hair ? 

A. I did; referring to those I testified about in my examination- 
in-chief. 

36 Q. Have you seen Defendant’s Exhibit Marchand Drawing, 
May 24, 1884, introduced in evidence? 

A. I have, and now hold it in my hand. 

37 Q. Will you state whether, in any of the exhibits you have 
examined under the microscope, you have found any hair resem- 
bling such drawings? And, if so, specify and describe it. 

A. Ihave not. I have seen specimens of hair carrying dirt upon 
its surface, which an inexperienced observer might naturally sup- 
pose and represent in drawing as part of the hair. In such case 
the projections from the lines of this exhibit “ drawing” might rep- 
resent the adhering particles of dirt, such as sand, oil, and fibers. 


(All that part of answer after words “I have not” objected to as 
not responsive to question,and counsel for defendant will ask to 
have it struck out.) 
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28 Q. On what kinds of hair have vou seen such appearances 
under the microscope ? 

A. I never saw any hair which had such knobs and projections 
of its substance on it. I have seen dirty bair which had adhering 
particles of various materials, which might be considered by the 
careless or inexperienced observer part of the substance of the hair 
and be represented by such observer in a drawing, which would re- 
semble Defendant’s Exhibit Marchand Drawing, May 24, 1884. I 

have seen the appearances described in this answer on Chinese 
94 and American hair, and upon refined hair of unknown origin, 

when the hair was dirty, and, of course, unfit in that siate 
for examination of its surface under the microscope. 

39 Q. Would or would not an inexperienced microscopist be liable 
to be deceived by such appearances ? 

A. He would if very inexperienced. 

40 Q. Have you made any experiments with reference to refining 
hair after the methods described by Mr. Marchand in his evidence 
heretofore given for the defence in this cause ? 

A. I have. 

41 Q. Will you state fully and in detail the results of such expert- 
ments, and commence first with his process described 1n answer to 
Q. 14 and X Q. 139, with those following ? 

A. I did test the process testified to by Mr. Marchand, and care- 
fully preserved the specimens of hair so treated, and have them here 
with me. The result of the first process'as described in his answer 
to Q. 14 I now produce. , 


(Same is offered in evidence by complainants’ counsel and marked 
Complainants’ Exhibit Keith Experiment No. 8, chlorine gas solu- 
tion, J. H. H., N. P. & Spec. Ex’r, Aug. 28, 1884.) 


Witness continues: The hair of this exhibit is Chinese and is in 
no sense refined ; its original surface has not been removed ; it is of 
uneven color, and is still coarse; it is very deficient in strength and 
has a rough, harsh surface, and verv sensibly so to the sense of feel- 
ing. The’small bunch or pad of hair aitached to this exhibit and 
part thereof is the combing of the hair, produced in the usual pro- 
cess of combing refined and other hair to bring it into merchantable 
condition or shape. The hair was originally black. The bath of 
chlorine water or solution to which it was submitted changed the 
color to a reddish brown, and the subsequent bath of peroxide of 

hydrogen brought it to its present color. 
95 42 Q. Did you follow any formula in making this experi- 
ment? And, ifso, state what it was and where you ob- 
tained it. 

A. I did; I obtained it from Mr. Marchand’s testimony on behalf 
of the defendant in this cause, as given in his answer to Q. 14 and 
X Q. 139 and the answers connected therewith. 

43 Q. Will you now refer to process described in answer to Q. 16, 
Marchand’s deposition, and describe your experiment in connection 
therewith ? 

A. I took some Chinese hair and submitted it to the process set 


em 
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forth in answer to Q. 16, Mr. Marchand’s testimony, and followed 
the formula as set forth there and the explanatory answers con- 
nected therewith, and especially answer to X Q. 157, and produced 
under that formulaand thetreatment upon the hair which [so treated. 
The result, as exhibited by the sample, I now produce and hand to 
the examiner. 


(Same offered in evidence by counsel for complainants and marked 
Complainants’s Exhibit Keith Experiment No. 7, permanganate of 
potash, sulphuric and muriatic acid, J. H. H., N. P. and Spec. Ex., 
Aug. 28, 1884.) 


Witness continues: The treatment by permanganate of potash, 
sulphuric and muriatic acids did not change the hair in color to 
any appreciable extent, but rendered it harsh to the touch and brit- 
tle. The original surface was not removed, and the hair is not 
appreciably smaller in diameter. The wad attached is also part of 
the exhibit and is the combings of the hair. This combing was 
done as is usual in the trade for bringing hair into commercial 
shape. The color of the hair is very ununiform, and it seems to have 
lost entirely all merchantable qualities. 

44 Q. Please now refer in like manner to your experiments in 
reference to answer to Q. 17 in Marchand’s deposition in this cause, 
before referred to. 

A. I took some Chinese hair and submitted it to the pro- 

96 cess described in answer to Q.17 and in X Q. 165, and the 

related and explanatory answers connected therewith, follow- 

ing the successive steps precisely and carefully. The hair which I 
so treated I now produce. 


(Same offered in evidence by complainants’ counsel and marked 
Complainants’ Exhibit Keith Experiment No. 1, alternating pro- 
cess, J. H. H., N. P. and Spec. Ex., August 28, 1884.) 


Witness continues: The treatment in permanganate of potash 
solution and sulphurous acid solution changed the color of the hair 
very slightly; the treatment by peroxide of hydrogen brought it to 
its present color. The hair is very uneven in the individual char- 
acteristics of its separate fibers. Some have their original surfaces 
partly removed, but unevenly so; some have deep depressions like 
indentations in their surfaces, and some seem to be entirely un- 
affected, so far as the removal of the original surface is concerned, 
but in the aggregate the hair has lost its integrity of texture, so that 
it is brittle and defective in strength. This last is shown by the 
large percentage of combings in tie wad of them which is part of 
the exhibit. This sample exbibit has lost commercial value for the 
purposes for which human hair is used. 

45 Q. Did you make any experiment in treating hair with chlo- 
ride of lime, as referred to by Mr. Marchand in his deposition for 
defendant in this cause at Q. 10 and answer thereto, and X Q. 107 
to X Q: 110, inclusive, and answers thereto? If so, state the re-. 
sults. 

A. I did. I took some Chinese hair and submitted it to the ac- 
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tion of chloride of lime, as testified to by Mr. Marchand in his depo- 
sition inquired about, and have the hair so treated with me, and 
now produce it. 


(Same offered in evidence by complainants’ counsel and marked 
Complainants’ Exhibit Keith Experiment No. 5, chloride of lime, 
Aug. 28, 1884, J. H. H.; N. P. and Spec. Ex.) 


97 Witness continues: This hair was black, but the treatment 

caused it to swell and partly to disintegrate and lose its in- 
tegrity of substance, so that in washing, to free it from the chloride 
of lime solution, much of it floated away in minute Jelly-like par- 
ticles, which could not have been saved except by filtration or like 
method. That portion which is saved is the sample exhibit pro- 
duced by me, and just offered in evidence. This exhibit is not re- 
fined hair in any sense, and of no value. 

46 Q. Did you make any experiment with the chemicals compos- 
ing the alternating process described in answer to Q. 17, Marchand’s 
deposition, combined in one solution, as the witness Marchand says 
(X 39): “To get through the process quicker?” If so, state the re- 
sult. 

A. I did. I took some Chinese hair and submitted it to the ac- 
tion of the ingredients combined, as testified to by Mr. Marchand, 
and have the hair which was so treated with me, and now pro- 
duce it. i 


(Complainants’ counsel offers the same in evidence, and it is 
marked Complainants’ ExImbit Keith Experiment No. 3, quick pro- 
cess solution, J. H. H., N. P. and Spec. Ex’r., Aug. 28, 1884.) 


Witnesscontinues: This hair was black before the treatment, and its 
color remained unchanged until it had been submitted to the ac- 
tion of peroxide of hydrogen; this agent has bleached it unevenly and 
slightly. The hair has not had its original surface removed and is 
coarse and brash to the touch, as well as brittle. This last fact.is 
illustrated by the wad of combings produced and annexed to the 
exhibit, being the result of the usual combing, for the purpose of 
making it presentable for use in the trade, as in cases of experi- 
ments I have already testified concerning. Itissomewhat weakened 

and is otherwise unfit for commercial purposes. 
98 47 Q. Did you make any experiment with peroxide of 
hydrogen with the addition of ammonia? If so, state the 
result. 

A. Idid. I took some Chinese hair and submitted it to the action 
of peroxide of hydrogen to which some ammonia was added, and 
have with me the hair so treated, and now produce it. 


(Same offered in evidence by complainants’ counsel and marked 
Complainants’ Exhibit Keith Experiment No. 6, peroxide of hydro- 
gen and ammonia, J. H. H., N. P. and Spec. Ex., Aug. 28, ’84.) 


Witness continues: This hair is simply bleached. Its original 
surface is not removed, and it is about as strong as it was before 
treatment. The small wad of hair is the combings and part of ex- 
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hibit, produced in combing the hair, as I have testified regarding 
the previous exhibits offered. 

48 Q. Will you compare the hair in this Exhibit Keith No. 6 with 
the hair in Defendant’s Exhibit No. 1 and Defendant’s Exhibit 
No. 6 Marchand, and state how they compare as to coarseness and 
generally ? 

A. The defendant’s exhibits are coarser and have less luster. 
They look more like jute than they do like hair. ‘They have been, 
I judge, partly disintegrated by the treatment to which they have 
been exposed, and have so far lost their natural characteristics. 
They have less strength than the strength of the hair of the Exhibit 
Keith No. 6, and they are more easily extensible with less elasticity, 
meaning by this last term capacity for recovering former dimensions 
after extension. 

49 Q. The witness Marchand in his answer to question 44 says: 
“Sulphuric acid, when it is put in contact with bichromate of pot- 
ash, will set free some oxygen, chromic acid, and will act on the hair 
as an oxidizing agent and spoil generally the texture of the hair.” 

* * * “The nitric acid will transform the hair partly into 
99 picric acid.” Then, in answer to question 46, “ Do you mean 

that that combination of chemical agents entirely destroys 
the texture of the hair?” he says: “ Yes, sir.” Please state whether 
you made any experiment with nitric and sulphuric acids in con- 
tact with bichromate. of potash, according to the specification in 
Béné’s patent; and, if so, with what result. 

A. I did. I took some Chinese hair and dipped it a few times 
into a mixture of muriatic acid and chlorate of potash, to which was 
added two ounces of sulphuric acid and an ounce of bichromate of 
potash. The dipping was in all respects like that usually practiced 
in the act of refining hair under Beéné’s process, and the hair so 
treated I have with me and now produce. 


(Same offered in evidence by complainants’ counsel and marked 
Complainants’ Exhibit Keith Experiment No. 9, sulphuric acid, J. 
H. H., N. P. and Spec. Ex’r, Aug. 28, ’84.) 


Witness continues: For the purpose.of showing as fully as pos- 
sible the results of the treatment of the hair, I only dipped a little 
over half of it into the refining bath. The end around which the 
red cord is tied is the hair in its natural state. The other end, be- 
sides refining, was bleached, as is usual in the trade, by the use of 
peroxide of hydrogen. Midway between the two ends the hair re- 
mains as it was after having been refined and before bleaching. 
That part that is bleached was like that midway part before bleach- 
ing. This refined portion seems to be in as good a condition as hair 
which is refined without the addition of sulphuric acid and bichro- 
mate of potash. I also took some Chinese hair and treated it in 
every respect as I did the hair about which I have just testified, 
with the exception of substituting two ounces of nitric acid for the 

two ounces of sulphuric acid. The remarks which I made 
100 about the Exhibit Keith Experiment No. 9 apply to this 
sample which I now produce. 
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(Same is offered in evidence by complainants’ counsel and marked 
Complainants’ Exhibit Keith Experiment No. 10, nitric acid, J. H. 
N., N. P. and Spec. Ex’r, Aug. 28, ’84.) 


50 Q. Look at the bunches of hair I now show you and state what 
they are. 

A. There are two bunches, and they are parts of the hair which 
was taken for the purposes of these experiments about which I have 
testified to-day. They have received no treatment except washing, 
and are Chinese hair. 


(Same are offered in evidence by counsel for complainants and 
marked, respectively, Complainants’ Exhibit Keith Experiment No. 
2, Chinese hair, and Complainants’ Exhibit Keith Experiment No. 
4, Chinese hair, J. H. H., N. P. and Spec. Ex’r, Aug. 28, ’84.) 


51 Q. Will you look at Defendant’s Exhibit 4 Marchand and state 
whether you have examined it under the microscope; and, if so, 
with what result? 

A. I have; it consists of three bunches and is refined hair—that 
is, the original surface has been removed by solvents. 

52 Q. Is there any appreciable difference between the three 
bunches forming the bundle Defendant’s Exhibit Marchand 4; and, 
if so, what is it? , 

A. There is in color, and the one marked “ Jeantet 1” is a little 
finer than are the hairs of the other bunches. 

53 Q. In making the experiments you have been testifying to 
how much time did you devote to the preparation and completion 
thereof? 

A. The greater part of four separate days. 

54 Q. Where did you obtain the chemicals and where were the 
experiments made? ; 

A. They were obtained from the drug and chemical stores of La- 

zell, Marsh & Gardiner and Wm. H. Schieffelin & Co., and 
101 from a drug store in Brooklyn, in Fulton street, opposite 

Mr. Béné’s establishment. The experiments were carried on 
in his laboratory. 

55 Q. Who assisted you in the experiments and manipulations ? 

A. Sam. Tro. Smith, Esq., complainants’ counsel, and Mr. John 
Béné, one of the complainants in this cause, and I believe that the 
combing was done by one of the men employed by Mr. Bené. All 
the manipulations were carried on under my immediate and direct 
supervision and direction, with due care, such as I deemed necessary 
to enable me to swear positively as to the facts in the case. Nothing 
relating to these exhibits was allowed to be done out of my sight, 
and when I left the room or the building I took the exhibits with 
me, and they have been constantly in my possession frum the begin- 
ning of the experiments to the present day, with one exception, and 
that was and is the chloride-of-lime experiment, which, from its 
nature, could not be carried on during my presence and could not be 
well taken about by me; therefore I took the precaution in leaving 
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it to seal it securely, so that if tampered with I would get knowledge 
of it on my return. : 

56 Q. How long a time was occupied in trying the actual chemical 
experiments conducted under Marchand’s formulas ? 

A. The alternate dipping experiment took one hour and one-half 
in the dipping; the bleaching took some number of hours—I forget 
how many at present. 

The quick process—that is, where the permanganate of potash 
and sulphuric acid were missed—took one hour in the treatment by 
this mixture. The bleaching was done at the same time and took 
the same length of time as the just preceding mentioned experi- 
ment. 

The chloride-of-lime experiment last about 36 or 40 hours. 
102. There was no bleaching by peroxide of hydrogen in this 
experiment. The experiment with peroxide of hydrogen 
and ammonia lasted an hour or, perhaps, two; I have not the exact 
time. The experiment with permanganate of potash and sulphuric 
acid and muriatic acid lasted two hours, and the bleaching by per- 
oxide of hydrogen in this experiment lasted the same time as the 
others named, and was carried on at the same time. The solution 
of chlorine experiment lasted about three hours. The bleaching 
part of this experiment lasted the same length of time as the other 
bleachings. The treatment by the mixture of muriatic acid, chlo- 
rate of potash, and sulphuric acid with bichromate of potash lasted 
only a few seconds, and the experiment with the mixture of muri- 
atic acid, chlorate of potash, and nitric acid with bichromate of pot- 
ash also lasted only a few seconds. The bleaching of the samples of 
the two last-named experiments was done at and in the same time 
as the other bleachings. 

57 Q. From your knowledge of the structure and nature of hair 
and the nature of the chemicals used in these various experiments 
for the purpose of reducing the size of the hair, will you state what 
would, in your opinion, be the effect as to injuring the hair of sub- 
mitting it for any length of time greater than a few seconds to the 
action of the agents stated herein ? 

A. The agents used in the experiments illustrated by the Exhibits 
Keith Experiments Nos. 9 and 10 would, within the time of one 
minute, entirely destroy the texture of the hair. The material used 
in the experiment illustrated by Keith experiment No. 5—that is, 
chloride of lime—would gradually disintegrate the hair without dis- 
solving its substance from the exterior surface, but to completely 
disintegrate it so as to be unrecognizable two or three days’ time 
might be taken. 

With the chlorine solution experiment, as illustrated by Exhibit 

Keith Experiment No. 8, the hair swells and absorbs water 
103 and, possibly, other constituents of the solution, seemingly 

gradually disintegrating, though, in my judgment, it would 
take repeated applications of the solution to disintegrate it, although 
the hair is injured even by the first application. I cannot now 
form an idea as to how long it would take the other solutions to dis- 
integrate the hair, but the exhibits illustrating the results of the 
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experiments with such solutions show that they have injured the 
hair, and in the particulars which I have set forth in previous an- 
swers. ‘These experiments were all conducted as to time after the 
formula set forth by Mr. Marchand in his testimony, except, in cases 
where he did not give directions of treatment, I used my judgment 
as to the time proper to be taken. For instance, the experiment 
illustrated by Exhibits Keith Experiment Nos. 9 and 10 would have 
been unduly prolonged if the treatment continued beyond the time 
necessary for removing enough material of the hair to reduce the 
diameter to the desired extent. 


Adjourned by consent to Sept. 11, 1884, 11 a. m., at same place. 
‘J. 
Spee. Ex. 


New York, Sept. 11, 1884. 
Met pursuant to adjournment. : 


Owing to unexpected absence of the witness Keith from tie city, 
further hearing adjourned by consent to Sept. 16, 1884, same place, 


11 a. m. 
J. H. H., 
N. P. & Spec. Ex. 


New York, Sept. 16, 1884. 
Further hearing adjourned to nies 23d, 1884, witness still being 


absent. 
J. HOMER HILDRETH, 
N. P. and Spec. Ex. 
104 New York, Sept. 23, 1884. 


Hearing again adjourned, owing to continued absence of 
witness, to Sept. 25, 1884, 11 a. m. eke 


N. P. and Spec. Ex. 


New York, Sept. 25, 1884. 
The witness still being absent, hearing further adjourned to Oc- 
tober 6th, 1884, 2 p. m. 
J. H. H., 


N. P. and Spec. Ex. 


New York, Oct. 6, 1884. 
Witness telegraphs he will return to the city and be ready to sub- 
mit to further examination on Oct. 13th, 1884, 2 p.m. Adjourned 


accordingly te that day and hour by consent. 
J. HOMER HILDRETH, 
N. P. and Spee. Ex. 
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New York, Oct. 18, A. D. 1884. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination in rebuttal of witness KEITH resumed by 
counsel for complainants : 


58 Q. From your experiments heretofore described by you what, 
if anything, did you learn as to the practicability of the methods of 
refining hair referred to by the witness Marchand in his answers 
to QQ. 14-16 and 17 of his testimony in this case ? 

A. I learned that these processes would not effect the refining of 
hair, and that they were thoroughly impracticable for carrying out 
such an intention. 

59 Q. Will you name one or more special features in which all 

his so-called treatments are failures ? 
105 A. They failed to remove from the surface of the hair, uni- 
formly, enough of its material to reduce its diameter and at 
the same time preserve the integrity of that portion of the hair which 
underlies the outer original surface. This is the essential feature of 
a commercial process for refining hair. 

60 Q. Please state whether or not you have found in any of your 
experiments any practical method of refining hair by the use of 
chemicals, without the use of some compound or mixture contain- 
ing chlorine; and, if yea, describe the mixture. 

A. I have not found any snch mixture. 

61 Q. What is the essential requisite of successful refining of hair 
by chemicals, as regards the time occupied in the operation ? 

A. It should be effected so speedily that the solvent does not have 
time to penetrate deeply below the surface, to disintegrate the sub- 
stance of the hair lying beneath the surface directly exposed to its 
action. 

62 Q. Will you state definitely what you mean by “so speedily,” 
namely, whether it may be seconds, minutes, or hours employed ? 

A. It should be done in a very few seconds. I have no reason to 
believe that any solvent of hair which requires minutes in time for 
action is of any practical value in the art in question. 

63 Q. Please state briefly the effect of a solution of peroxide of 
hydrogen on hair. 

A. It simply bleaches the hair. Incident to this bleaching there 
is some subsequent contraction of the hair in dyeing, thus produc- 
ing a wrinkled surface. 

64 Q. Mr. Marchand, in aswer to Q. 56 of his testimony, used the 
following language: “The loss of weight being a positive proof of 
what I say.” Is the loss of the weight a positive proof of reduction 
of the hair in diameter, as stated by Mr Marchand ? 

A. No, sir—that is, provided that it isassumed that Mr. Marchand 
said in his answer that the loss of weight is positive proof that the 

hair has been refined and reduced in diameter. He says 
106 __—i they “are refined, since there is loss in their weight, and that 

the loss of weight is a positive proof.” They may lose weight 
without changing diameter, in my judgment. 
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65 Q. Is microscopy an art which requires study and experience 
in order to obtain useful and certain results ? : 

A. It requires experience to obtain skill in the use of the micro- 
scope and the knowledge of the appearances of materials with which 
substances to be examined thereby are to be compared. 

66 Q. What experience have you had with microscopy ? 

A. An experience extending from boyhood to the present time. 

67 Q. State whether or not you ever met with any appearances 
similar to those shown in Defendant’s Exhibit Marchand Drawing, 
in evidence May 24, 1884, and what a careful examination showed 
them to be. 

A. I have not met with appearances such as those implied by the 
protuberances of the said drawing. The drawing represents them 
as a part of the substance of the hair itself. To a casual or unskilled 
observer extraneous substances upon the hair sometimes present a 
similar appearance. A careful washing of the hair, which a careful 
microscopist would perform before observation, will remove such 
particles of dirt, grease, or dust and leave the hair fit for examina- 
tion. My observation of appearances, such as I suppose are implied 
by the drawing, showed me that the supposed protuberances are 
dirt and the like. 

68 Q. Taking into consideration your knowledge of chemicals and 
of the nature of hair and your experiments in connection therewith, 
what do you regard the prime essential feature in the successful re- 
fining of hair by the use of solvents, keeping in view the value 
of the refined hair for toilet purposes and other uses to which it is 
applied ? 

A. Having the hair to be refined, the prime essential feature is a 

solvent for it which will act so speedily in dissolving from the 
107 surface of its substance that the hair is reduced in diameter 

to the desired extent without materially affecting that portion 
of its substance which remains after treatment. After many experi- 
ments with many substances I can say that, so far as the art now 
exists, chlorine and some of its compounds seem to be essential con- 
stituents of the solvent which must be used. 


(Defendant’s counsel objects to the last sentence of the answer as 
irresponsive.) 
Adjourned by consent to Oct. 15, 1884, at 2 p. m., for cross-ex- 


amination. 
J. HOMER HILDRETH, 
Notary Public and Spec. Examiner. 


New York, Oct 15, 1884. 


Met pursuant to adjournment. 
Present: Counsel as before; and thereupon the witness KEITH, 


being cross-examined by counsel for defendant, testifies : 


69 X Q. At what period of time, relative to combination of a chlo- 
rine salt and muriatic acid, would you say there was a solution of 
their component parts? 
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A. I don’t understand the question. 

70 X Q. At what period of time, relative to combination of a chlo- 
rine salt and muriatic acid, would you say there was a solution of 
their component parts, at the instant of their union or after the 
mixture has ceased to be an active effervescent condition ? 

A. When the salt is placed in the acid its dissolution begins, and 
continues until the crystals of thesalt have disappeared. The time 
of this operation depends upon the size of the crystals. 

71 X Q. When the crystals of salt have entirely disappeared do 
you call the liquid mixture remaining a solution ? 

A. I do. 
108 72 X Q. Of what is it a solution at that time ? 

A. Ordinarily it would be called a solution of the chlorine 
salt. It is a solution of the constituent parts of the chlorine salt. 

73 X Q. Then, as I understand you to say, all the constituent parts 
of the chlorine salt are present in the solution after the crystals of the 
salt have entirely disappeared ? 

A. I did not say so. 

74 X Q. I call your attention to your preceding answer to this 
question as to whether the liquid mixture remaining after the crys- 
tals of salt had disappeared was a solution, and you answered that it 
was a solution of the constituent parts of the chlorine salt. Did you 
not have reference to all of the constituent parts ? 

A. I had reference to some of each of the constituent parts, not to 
all of the constituent: parts, meaning by this latter phrase every 
portion of each of the constituent parts. 

75 X Q. How long would this liquid mixture remaining after the 
crystals of salt had disappeared be properly termed a solution of 
chlorine salt and muriatic acid ? 

A. Long enongh for practical purposes. The length of time I 
cannot tell. The length of time depends a great deal upon such 
conditions as quantities, temperature, exposure, shape of container, 
and other conditions. In practice it remains such a solution for a 
sufficient length of time. 

76 X Q. What is the value of such a solution, after the crystals of 
salt have entirely disappeared, for tlfe purpose of refining hair? 

A. I don’t know. 

77 = Q. Have you ever experimented to learn ? 

A. No. 

78 X Q. Have you ever, yourself, refined any Chinese hair? 

A. I do not recall that I ever did, by my own hand, perform the 

dipping operation, but I have refined hair at times when I 
109 controlled absolutely the manipulations which were per- 
formed by others. 

79 X Q. Did you, by your own hands, attempt to carry out the 
aeons — by Mr. Marchand of refining hair ? 

. I did. 
rf oo And did you perform the dipping operation then ? 
. I did. 

81 X Q. Does it not require expert skill to dip hair in the refin- 

ing bath ? 
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A. It requires some skill to perform any operation; but it requires 
no more skill or experience than I possess to perform the operation 
of refining hair. 

82 X Q. And yet was not this the first occasion of your ever 
dipping hair in tbe bath for the purpose of refining ? 

A. This dipping was for the purpose of testing the truth of Mr. 
Marchand’s statements. The dipping failed to refine the hair, even 
though his directions for carrying out his alleged processes were 
followed to the letter. Dipping a substance in a liquid requires 
very little skill. The number of dippings is determined in the case 
of refining hair by the extent of the action which is desired. Mr. 
Marchand, in his testimony, gave specific directions as to the num- 
ber of dippings, with time, temperature, and like conditions, which 
were followed with the results which I have exhibited and testified 
about. No amount of skillful dipping in and out, with all the 
flourishes incident to presumed skill, would have changed the re- 
sult. I had dipped hair into various liquids previous to that time 
for the purpose of learning whether these liquids would refine hair, 
so this was not the first occasion of dipping hair for the purpose of 
learning whether the liquid into which the hair was dipped would 
refine hair. : 


(Defendant’s counsel moves to strike out the words “I had dipped 
hair in various liquids previous,” etc., as not responsive to the ques- 
tion.) 


110 83 X Q. What liquids had you dipped hair into, previous 
to that time, for ascertaining whether they would refine 
hair? 

A. Solutions of caustic potash, of caustic soda, of chlorine, of mu- 
riatic acid, and of chloride of lime. 

84 X Q. Do you not know that the action of either of these so- 
lutions named is so speedy as to require some special skill in dip- 
ping hair therein ? 

A. I do not believe that any skill at all will assist these solutions 
to refine hair. They do not refine hair either speedily or other- 
wise. 

85 X Q. When the oxidizing action of the solution on the hair 
is swift and violent, do you not think it requires great skill in ma- 
nipulating hair therein lest it be destroyed for all commercial pur- 
poses ? 


(Objected to as irrelevant and improper, because Mr. Marchand 
puts no stress.on manipulation and uses the term dipped but once; 
in all other cases he simply says, I put the hair.) 


A. Ido not. It requiresa knowledge of the time necessary under 
the conditions, and I have no doubt that a careful man of ordinary 
intelligence could perform the dipping operation successfully after 
once having seen the operation. When the processes are slow, tak- 
ing.an hour or more, as in Mr. Marchand’s alleged processes, skill 
in dipping or placing in the solution is not of the slightest impor- 
tance. 


seen re me = 


— | eS 
—teanect-tigs S * 
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(Defendant’s counsel moves to strike out all that portion of the 
answer after the words “after having once seen the operation” as 
not responsive.) 


86 X Q. Did you have Mr. Marchand’s deposition with you at 
the time of the experiments regarding his methods at complainant 
Béné’s place of business ? 

A. I had a printed copy of it. 
111 87 X Q. Now, as to the method described by Marchand 
as his answer to Q. 14 and your test under it, how Jong did 
you permit the hair you treated to remain in the solution ? 

A. I let it remain until the chlorine was exhausted, according 
to his directions given in answer to 1389 X Q. and explanatory of 
his answer to Q. 14. I then submitted it to new solution of chlo- 
rine, and left it therein until that also had exhausted the chlorine. 
The operation lasted about two hours, ‘as I now call to mind. 

88 X Q. Did you then regard the hair as sufficiently oxidized or 
refined ? 

A. I regarded the hair as sufficiently oxidized and spoiled, not 
refined. 


Adjourned by consent to Oct. 18, 1884, 12.30 o’clock. 
: J. H. H., 
N. P. and Spec. Ex’r. 


New York, October 18, 1884. 
Met pursuant to adjournment. 


Present: Counsel as before. 


Cross-examination of witness KEITH resumed: 


89 X Q. With reference to the experiment under the method de- 
scribed by Marchand in his answer to Q. 14, why did you submit 
the hair to a new solution of chlorine, as you have just said ? 

A. Because he, in his answer to X Q. 139, stated that he sub- 
mitted his sample, Def’t’s Exhibit No. 1 Marchand, to a second so- 
lution of chlorine. I was following his course of procedure. 

90 X Q. But he says in his answer, to which you refer, that his 
second solution was not so strong. Did you observe this in your 
test ? 

A. I did. 

91 X Q. How did you reduce the strength of the solution ? 

A. I had it made less strong. 

92 X Q. By what means? 
112 A. In making the solution less chlorine was admitted or 
absorbed. 

93 X Q. Describe all the steps taken by you, in their regular 
order, for the preparation of this concentrated chlorine gas solution, 
the ingredients or materials used, and the relative quantities of 
each. 

A. I bought both the first and second solutions; the first ready 
prepared and the second made to my order. 
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94 X Q. When did you buy them, and under what commercial 
name was the first sold? And state the language given by you in 
the order for the manufacture of the second. 

A. I bought the first from Schieffelin Bros. & Co., corner of Beek- 
man and William streets,in New York city. The second was made 
at a drugstore at Fulton street, Brooklyn, opposite Mr. Béné’s shop— 
[ mean on the opposite side of Fulton street, a short distance from 
Mr. Bené’s. I ordered simply chlorine water in both cases. In the 
second case I intended to reduce the solution by the addition of 
water, if it was too strong. 

95 X Q. Then, if you bought’ both solutions under the same 
name, how was one reduced in strength for the purpose of the 
bath ? 

A. The strength of the chlorine water when open to the atmos- 
phere or subject to its normal pressure is less in hot weather than 
in cold. The weather was very warm, and the solution then pre- 
pared naturally contained less chlorine than did that which was 
under pressure in a strongly corked bottle, as was the case with the 
first lot, which was prepared at some other time. 

96 X Q. Then, you personally did nothing towards reducing the 
strength of the solution you purchased in Fulton street ? | 

A. I did not personally reduce its strength. I will state that no 
matter what the strength of the solution was it would not have re- 

fined the hair. If the stronger solution did not dissolve it 
113 the weaker could not have.done so. In fact, the statement 

about the two strengths of the solution is of a nature to mis- 
guide, and is of no importance, in truth. 


(Defendant’s counsel moves to strike out all that portion of the 
answer after and including the words “I will state,” as not respon- 
sive.) 

97 X Q. How did you test as to whether the hair in the bath, 
under this formula given by Marchand, had been properly or effi- 
ciently refined ? 

A. By ocular obversation. 

98 X Q. Is it an observation such as any one can make, inde- 
pendent of being an expert regarding hair? 

A. Yes; any one could have seen whether the hair was reduced 
in diameter. | 

99 X Q. Have you stated how long this hair remained in the bath 
of the first solution; if so, how long was it? 

A. It remained until the chlorine was exhausted. I believe it was 
about an hour. I think I made this statement before. 

100 X Q. What indicated the fact that the chlorine was ex- 
hausted ? 

A. The absence of the characteristic odor of chlorine. 

101 X Q. Anything else? 

A. There was a change in the color, but the absence of odor was 
the test relied upon. I will state that chlorine evaporates quite 
rapidly from its aqueous solution when left unsealed. I will also 
state that the addition of carbonate of soda and a small quantity of 
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ammonia, as stated by Mr. Marchand in his answer to X Q. 139, 
acted to form compounds, common salt in one case and sal-ammo- 
niac in the other, which compounds have no effect upon hair 
114 and a formation of which removes the equivalent of chlo- 
rine necessary to form them from that which is in the 
solution. 


(Defendant’s counsel moves to strike out of the answer all that 
portion following and including the words “ I will also state ” as not 
responsive to question.) 


102 X Q. How long did the hair remain in the second solution 
of which we were just now speaking ? 

A. About one hour. I will state that the longer it remained in 
the solution, provided the chlorine was not exhausted, the worse it 
would look. 


(Defendant’s counsel moves to strike out, as not responsive to 
question, all that portion of answer following and including the 
words “I will state.’’) 


103 X Q. What difference, if any, did you note in the appearance 
of the hair after immersion in these two solutions? 

A. The hair appeared more swollen and more rotten after the 
second bath than it did after the first. It also was a little more 
changed in color—towards a lighter color, or somewhat more 
bleached. 

104 X Q. Did it remain in the second solution until the chlorine 
was exhausted ? 

A. It did. 

105 X Q. Does not hair naturally swell in size when sybjected to 
liquid immersions ? 

A. Whether yes or no depends upon the liquid into which the 
hair is immersed. 

106 X Q. What do you mean by the term rotten, as applied to 
hair ? 

A. More or less disintegrated throughout its substance. 

107 X Q. What amount of ammonia did you put in the bath ? 

A. A small quantity, as Mr. Marchand stated—that is, 
115 about one ounce of ammonia water to two gallons of chlorine 
water—the amount that Mr. Marchand stated in his answer to 

142 X Q. 

108 X Q. How many tests or experiments with Marchand’s for- 
mulas did you try altogether ? 

A. One of meiner in all—and the products of which experi- 
ments I have submitted as exhibits in this case. 

109 X Q. Do you wish to be understood as saying that the hair 
submitted to the first solution of Marchand’s formula, and which 
hair is identified as Complainants’ Experiment No. 8, was swollen 
and rotten after submission to that first solution ? 

A. I do; but not to.the extent that it was after treatment in the 
second solution. 

110 X Q. Do you appreciate any difference between the ordinary 
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“chlorine water” and concentrated “chlorine gas solution?” And, 
if so, please state what difference. | 

A. The ordinary chlorine water of the shops and pharmacists is 
a concentrated solution in the sense that it has in it more chlorine 
than is readily retained at ordinary temperatures except under press- 
ure. The term concentrated chlorine gas solution is very indefinite, 
because the degree of concentration is not stated. It would be im- 
possible to use practically, under the conditions laid down by Mr. 
Marchand, a stronger solution than the commercial one that I used 
in the first bath. 

111 X Q. What are the conditions to which you refer which ren- 
der such use impracticable? 

A. Simply the condition stated by him in his various answers re- 
lating to the chlorine treatment, notably those to 14 Q. and 1389 X Q. 
and answers bearing thereon. 

112 X Q. How do such conditions interfere with or render im- 
practicable the use of a concentrated chlorine gas solution ? 

A. I did not say they did. I did say they interfere with the use 
of a stronger solution than the oneI used. ‘The reason why stronger 

solutions could not be practically used is on account of the 
116 ~=speedy evaporation of the chlorine, reducing the strength 

maldly, so that, in a very few minutes at the most, within 
the times of treatment the solution would cease to be a concentrated 
wih any sense. In fact, the stronger the solution the worse for 
the hair. 

115 X Q. What is principle of this chlorine gas solution that is so 
injurious to the hair; can you state? 

A. Slowness of action mainly. | 

114 X Q. Do I understand you to mean that the more highly 
concentrated chlorine gas solution the less speedy its action in 
oxydizing the hair? 

A. I have not said so or implied so. 

115 X Q. What, precisely, do you mean, then, by saying “ the 
stronger the solution the worse for the hair? ” 

A. [ mean that the more concentrated the solution the more 
chlorine there will be in it and the more chlorine will have access 
to the hair during the one, two, or three hours of treatment, accord- 
ing to Mr. Marchand, and, consequently, the hair will be more in- 
jured by the action of the bath, because of the longer-continued ac- 
tion of the active chemical of the bath upon the hair. 

116 X Q. In other words, the more highly concentrated the chlo- 
rine gas solution the less time it will require to oxydize the hair? 

A. I mean, in other words, the more concentrated the chlorine 
gas solution the less time it will take to ruin the hair for commer- 
cial purposes. I have not undertaken to consider the oxydation of 
the Sola but only its refining. Evidently oxydation is another 
name for ruination. 

117 X Q. Do you recognize that an oxydizing action is effected in 
hair by the action thereon of chlorine gas? 

A. It is very probable that such is the case. Where decomposi- 
tions are effected and oxygen is present, as is the case in this bath, 
10—167 


74 JOHN BENE ET AL. VS. EMILE JEANTET. 


oxydation may take place. In fact, bleaching is considered 
117 ‘to be oxydation induced by the presence and action of chlo- 
| rine, and oxygen must be present to have oxydation take 
place. | 
118 X Q. Will you state the distinction, if any there be, between 
the oxydation and refining of hair? 

A. In refining, portions of the hair are removed. In oxydation 
by bleaching materials, as in this case, the materials of the hair are 
not removed. ‘Take, for instance, the oxydation of iron; the iron 
is not removed, but remains upon the surface of the iron in a con- 
dition called rust—oxide of iron. In fact, the iron piece, after rust- 
ing, weighs more than before, by the amount of the oxygen ab- 
sorbed. 

119 X Q. Do you mean to say that the subjection of hair to the 
action of chlorine gas and muriatic acid is not such an oxydation as 
that portions of the hair are not removed ? 

A. I have not stated anything of the kind. I have been testify- 
ing about chlorine water, which is a solution of chlorine gas, and 
the only one so called. 

120 X Q. When hair is submitted to oxygen, liberated by the 
union of chlorine salt and muriatic acid, is there then such an 
oxydation that portions of the hair are removed ? 

A. Oxydation does not remove portions of the hair. 

121 X Q. Describe the effect of oxygen upon a hair as you have 
noted it? 

A. I have not noted it specifically, but it is probable that oxygen 
combines with some of the hair. 

122 X Q. In refining hair is not its diameter lessened, and is not 
this effect owing in part, if not entirely, to the action of oxygen 
upon it? 

A. Hair is reduced in diameter in refining. Whether the con- 
stituents of the hair are made soluble by oxydation, chlorination, 
or both, I cannot state. I do not think that oxydation or chlorina- 
tion removes the substance of the hair, but merely prepares it for 

removal by the liquid of the bath. 
118 123 X Q. Do you mean, by saving that hair is reduced in 
diameter by refining, to imply that its dimensions have sim- 
ply shrunk in size or portions been removed ? : 

A. Both. 

124 X Q. Would you be able to say whether its size has been les- 
sened rather by its contraction or the remvuval of a portion of its 
substance by the action of those chemicals ? 

A. The removal of some of the substance of the hair causes the 
shrinkage, but it is probable that such shrinkage is due to retnoval 
of the oil or liquids within the hair. Refined hair has had some of 
its portions removed by action upon the surface. I can tell by ex- 
amination whether the original surface has been removed. 

125 X Q. Is hair that has been refined as strong as it was in its 
natural condition ? 

A. It is not, considering each individual hair. 

126 X Q. And to what do you attribute this loss of strength? 
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A. To its lessened cross-section. 

127 X Q. Please explain more fully. 

A. When the hair is reduced in diameter its cross-section is less 
in area, and consequently there are a less number of cohering parti- 
cles in such cross- -section ; there being fewer cohering particles there 
is less cohesion, and therefore less tensile strength. 

128 X Q. Do you attribute its loss of strength solely to that 
cause ? 

A. Practically, yes. 

129 X Q. Then its loss of strength may be said to be solely caused 
by its lessened diameter ? 

A. Practically so with refined hair. 

130 X Q. Do you not think that the use of the chemicals used in 
Béné’s patent have a deleterious effect upon the texture of the hair 
as to affecting its tensile strength ? 

A. Not practically. 
119 131 X Q. Do you not think that the removal of the orig- 
inal surface of the hair by the solvent action of chemicals has 
a deleterious and, though slight, a disintegrating effect and lessen- 
ing to the tensile strength of the hair? 

A. Each individual hair is less strong than before, because of re- 
moval of some of its substance, but practically the portion remaining 
as a product of the refining operation is not injured. The action is 
so speedy that the chemicals do not penetrate any of the substance 
of the hair which is not removed by the solvent action. 

132 X Q. You mention in connection with your testimony regard- 
ing Defendant’s Ex. 2 Marchand, April 23, 1884, that of those six 
bunches of hair in that exhibit one of the bunches of hair could not 
be distinguished from natural hair; are you now able to say which 
one of those six it was, so as to have it identified ? 

A. I believe I am able to do so. 

133 X Q. Please indicate and have the examiner mark it. 

A. I have done so; it is marked “ Keith Exhibit for Identifica- 
tion, Oct. 18, 1884, J. H. H., N. P. and Spec. Ex’r.” 

134 X Q. ‘Are you able to declare that this hair marked “ Keith 
Exhibit for Identification” is not Chinese hair? 

A. To the best of my belief, it is not. 


Adjourned by consent to October 27, 1884, at 2 p. m. 
J. H. H., 


N. P.and Spec. Hx’r. 


New York, Oct. 22d, 1884. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of witness KEITH resumed: 


120 135 X Q. What do you mean by saying that practically 
the portion remaining of the hair after the refining process 
is not injured ? 
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A. I mean, for all practical purposes in the art, that it is salable 
and usable. aes 

136 X Q. But, in fact, the character of the hair remaining 1s 
changed ? 

A. I do not think it is. 

137 X Q. Do you so state only as a theory ? 

A. Asa theory. i 

138 X Q. Then, so far as you know, the character of refined hair 
may have suffered some disintegration in its refinement ? 

A. It may, so far as I know, and as far as can be determined by 
any process I know of. It certainly is not practically disintegrated 
or injured. 


(Counsel for defendant objects to last clause of answer as not re- 
sponsive.) 


139 X Q. I show you Defendant’s Ex. No. 2 Marchand, April 28, 
1884, and ask you whether you have examined this lot of hair by 
aid of the microscope ? 

A. I did. 

140 X Q. Did you find the hair of each bunch of this lot sub- 
stantially identical in character or appearance, or otherwise ? 

A. Otherwise. 

141 X Q. Will you state how each bunch in the lot differed from 
the others ? 

A. In fineness, color, and superficial appearance. 

142 X Q. Respecting the superficial appearance, describe how 
each differs from the other. 

A. Some appeared to be corroded, some more than others, and 
one not at all. 

143 X Q. By corroded I understand you to mean that the original 
surface of the hair has been rernoved ? 

A. I mean by corroded that some of the material of the 
121 hair seems to have been removed unequally and in spots, 
while other portions have not been affected at all; like rusted 


iron, for instance. 
N. 8S. KEITH. 


wee subscribed, and sworn to before me this 22d day of October, 
eS ie J. HOMER HILDRETH, 
Notary Public and Special Examiner by Consent. 


Complainants rest. 


I, the undersigned, a special examiner duly appointed and acting 
in this cause by consent to take the testimony on behalf of parties 
litigant herein, and as well a notary public duly commissioned and 

ualified, do hereby certify that, on * a several days named in the 
eposition hereto annexed and herewith transmitted, I was attended 
at my office, 291 Broadway, N. Y. city, N. Y., the place named in 
the notice, by counsel for complainants and defendant, and Nathaniel 


0 
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S. Keith, the expert witness called by complainants in rebuttal, 
named in the aforesaid deposition; that the said witness was duly 
sworn and examined and his deposition duly taken and subscribed, 
as appears by the record; that the exhibits marked and likewise 
hereto annexed were duly introduced in evidence in said cause dur- 
ing the taking of the deposition to which the same belong, and still 
remain in the same condition as when so introduced before me, and 
are accordingly herewith duly transmitted to the files of the court. 

I further certify that the foregoing record comprises complainants’ 
complete rebuttal proofs for final hearing, and that Iam not con- 
nected by blood or marriage with either of the parties litigant herein, 
nor interested, directly or indirectly, in the matters in controversy. 


In testimony whereof I have hereunto set my hand and affixed 
my seal of office, at the city of New York, in the county and State 
of New York, this 22d day of October, A. D. 1884. 


[v. s.] J. HOMER HILDRETH, 
Notary Public and Special Examiner by Consent. 


122 Stipulation. 
U.S. Circuit Court, So. Dist. of New York. In Equity. 
JOHN BENE and ApDoLPH GRUNBERG vs. EMILE JEANTET. 


This cause having been noticed for final hearing, and being on 
the calendar of the court for the April term, 1884, and the time for 
taking proofs having expired, it is hereby stipulated that the de- 
fendant may take further testimony, to be used on the hearing with 
the same force and effect as if the same had been taken in due time, 
provided the same shall be taken and completed before the first day of 
May next, and provided that complainant shall have ten days after 
the first day of May next in which to take such testimony as he may 
be advised in rebuttal, and provided that the cause shall be heard , 
when reached on the calendar on any day subsequent to May Ist at 
the option of complainants’ counsel, and provided that the defend- 
ant shall pay the complainants’ solicitor, on the execution of this 
stipulation, ten dollars costs, and shall also pay the costs of printing 
such additional brief as may be made necessary by the introduction 
of such new testimony. 


New York, April 18th, 1884. 
SAM. TRO. SMITH, 
Solicitor for Complainants. 
WM. P. 8. MELVIN, 
Solicitor for Defendant. 
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123 U. S. Cireuit Court, Southern District of New York. In 
Equity. 


Joun Bene and Apotpn Grinspera, Complainants, 
V8. 
EMILE JEANTET, Defendant. 


Depositions of witnesses to be used at final hearing in this cause 
upon the part of the defendant, taken before undersigned, a no- 
tary public, duly commissioned and qualified, and serving as spe- 
cial examiner by consent, under and pursuant to the annexed 
stipulation, dated April 18, 1884, marked Exhibit “A” of this date. 


And now, on this 22d day of April, A. D. 1884, at 291 

124 Broadway, N. Y. city, N. Y., duly appears counsel for com- 

plainant, Sam. Tro. Smith, Esq., and counsel for the defendant, 
William P. 8. Melvin and De Witt C. Brown, Esqrs. 


Counsel for defendant first called in his own behalf EMILE JEAN- 
TET, who, being duly sworn, testifies as follows: 

1 Q. What is your name, age, residence, and occupation ? 

A. My name is Emile Jeantet; age, thirty-eight years; reside at 
New Brighton, Staten Island, N. Y.; Iam a hair merchant, in New 
York city. 

2 Q. At what street and number in New York city is your place 


of business? 
A. 123 W. 15th street. 
3 Q. How long have you carried on business at that place? 


A. Four years. 
4 Q. How long have you been in the business of a hair merchant 


or acquainted with human hair? 
A. Seventeen years in the business and acquainted with human 


hair twenty years. 
5 Q. Since the 25th March, 1879, have you ever treated, prepared, 


refined, or bleached any hair? 
Obj. to as leading and immaterial. 


A. I never treated any Chinese hair. 
6 Q. Since the 25th March, 1879, have you been engaged in the 
business of treating, preparing, refining, or bleaching hair? 


Same obj. as to Q. 5. 
A. I bleached some European hair, but not Chinese. 


125 Ans. obj. to as immaterial, because no claim is made for 
bleaching aside from the bleaching incidental to refining. 


7 Q. Since the 25th March, 1879, have you refined any European 
or other hair? 


Same obj. as to Q. 5. 
A. No, sir. 


~ 
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8 Q. Were you present, Mr. Jeantet, on the 27th of September, 
1883, in the office of Mr. Hildreth, who was then and is now taking 
the testimony in this cause, when the bill of the hair sold by you 
was put in evidence and marked Complainants’ Exhibit 2 Krause, 
Sept. 27, 1883, and also when the three bunches of hair were put in 
evidence by complainants and marked Complainants’ Exhibit 3 
Krause, Sept. 27, 1883 ? 

A. I was. 

9 Q. Have you any recollection of selling those three bunches of 
hair? 


Same obj. as to Q. 5 


A. No. 

10 Q. Were you present at the office of Mr. Hildreth on the Ist 
day of October, 1883, when the five bunches of hair were put in 
evidence by complainants and marked “ Complainants’ Exhibit 
Krause” of that date? 

A. Yes, sir. 

11 Q. If those eight bunches of hair came from your establish- 
ment how and where were they procured or obtained by you ? 


Obj. to as immaterial, hypothetical, and inadmissible as evidence. 


126 A. If the hair came from my establishment it must have 
been bought through a clerk. I procured or obtained them 
from Europe—Paris. 
12 Q. Since you have been engaged in the hair trade have you 
sometimes bought hair personally in Paris when you were there ? 


Same obj. as to Q. 5. 


A. Yes, sir. 
13 Q. When did you first see hair like the eight bunches covered 
by complainants’ exhibits on sale in the city of Paris, France? 


Obj. to as immaterial and not bearing on the issue in this case, 
the only question at issue being the question of infringement. 


A. I saw the hair in Paris in 1875, in the month of December, 
and I saw samples in New York made by Daniel Hausser in 1874. 

14 Q. Was the hair you saw in Paris in 1875 and the samples you 
saw in N. Y. in 1874 in all respects like the eight bunches covered 
by complainants’ exhibits in this case ? 


Same obj. as to Q. 13. 


A. I believe they were the same, but as it was a new article I did 
not have much knowledge of it at the. time. 

15 Q. Do you now regard yourself as an expert in hair? 

A. In European hair I do, but in Chinese hair I don’t 
127 16 Q. What is your judgment now about the hair you. saw 
in Paris in 1875 and in N. Y. in 1874 being identical in kind 

with the eight bunches covered by complainants’ exhibits of eight 
bunches of hair? 
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Same obj. as to Q. 18 and as answered already. 


A. I believe that they are the same quality of hair. 
17 Q. Do you believe that they were prepared in the same manner 
substantially ? 


Same obj. as to Q. 16, and also because witness has not been shown 
to be competent as an expert to testify as to the preparation or the 
refining and bleaching of hair, 


A. I don’t know anything about it, because I never treated any 
Chinese hair. 


No cross-examination. 


EK. JEANTET. 
Sworn to and subscribed before me this 22d day of April, A. D. 


1884. 
J. HOMER HILDRETH, 
Notary Public and Special Ex’r. by Consent. 


Adjourned by consent to April 25, 1884, 2 p. m. 
J. H. H., 
N. P., Special Ex’r. 


128 N. Y., April 28, 1884. 
Met pursuant to adjournment. 
Present : Counsel as before. 


Counsel for defendant calls as a witness CHARLES MARCHAND, 
who, being first duly sworn, testifies as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Charles Marchand ; age, 36 years: reside — 20 East 
16th St., N. Y. city, and a manufacturing chemist. 

2 Q. How long have you been in that business ? 

A. Since 1871. 

3 Q. How long have you been engaged in chemical studies? 

A. Twenty-four years. 

4 Q. In connection with your studies or in your business have 
you had anything to do with the bleaching or refining of human 
or other hair? 

A. Yes, sir. 

5 Q. Can you distinguish bleached or refined human hair from 
such hair in its normal condition ? 

A. Yes, sir. 

6 Q. Have you examined the exhibits of hair in this case filed 
by complainants; and, if so, what, in your opinion, are they ? 

A. Yes, sir; I did a few minutes ago; that is the first time I ex- 
amined it, and I must say this hair was submitted to the action of 
an oxidizing agent, but it is an impossibility to say which one was 
used to obtain that result. 

7 Q. Do you know any oxidizing agents for bleaching or refining 
hair? And, if so, state what agents you know of. 


+ ee 


re + 
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A. Yes, sir; many chemicals in general—all the oxidizing 
129 agents—such as sulphurous: acid and permanganate of potash ; 
sulphuric acid, muriatic acid, and permanganate of potash, 

another—of course, these must be mixed or used in proper propor- 
tion; still another, peroxide of hydrogen, alone or mixed up with 
ammonia; and another, which has been used for many years in the 
laboratories and very powerful, is the reaction which takes place 
when you put some chlorate of potash in some muriatic acid. The 
gases which are generated in that reaction have a very great oxidiz- 
ing power in the nascent state; in that reaction the different gases are 
the only active agents. There is all the chlorides—chloride of sodiu m, 
chloride of potassium, etc., properly treated by acids. The chlorine 
gas damp, or the pure solution of chlorine in water, or a mixture of 
peroxide of hydrogen solution ina chlorine gas solution is a very 
powerful oxidizing agent. There may be others. 

8 Q. Are all these agencies employed in the art of bleaching and 
refining hair? 

A. Some of them are and some others are not, but all of them 


sean be used for that purpose. 


9 Q. When you say some of them are not used for that purpose 
do you mean to say simply that they have not been used, so far as 
you know? 


(Obj. to as leading.) 


A. Yes, sir. 

10 Q. Which of these agencies, so far as your observation goes, 
have been used for that purpose? 

A. The sulphurous acid and permanganate of potash ; also chlo- 
rate of potash and muriatic acid, the chloride of lime alone, the 
chlorine gas solution alone, the mixture of peroxide of hydrogen 
and chlorine gas solution alone, or the same solution, to which is 
added a proper quantity of ammonia or soda. 

11 Q. How long have you been aware of the employment of 
these agencies for the purposes mentioned ? | 


130 (Obj. to as immaterial and improper and as not pertaining 
to the issues, which are as to the infringement alone.) 


A. Many years, especially the reaction which takes place when 
you use the chlorate of potash with muriatic acid. It is known by 
me since I was 15 or 16 years old. 

12 Q. Have you made use of all these agencies in the bleaching 
and refining of human hair? 

A. Yes. 

13 Q. Look at these samples of hair (several bundles of hair 
shown to witness) and say what they are. 

A. They are human hair which have been submitted to the 
action of an oxidizing agent, and maybe to several oxidizing 
agents. 

.14 Q. Were they submitted to any oxidizing agent by you? And, 
if so, state what, relative to such bunch of hair. 

A. Yes, sir; this one marked Defendant’s Ex. No. 1 Marchand, 

11—167 
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Ap. 23, ’84, J. H. H., N. P. and Spec’l Ex’r, for identitication, was 
treated bya chlorine gas solution in pure water; washed or cleaned 
out the raw hair at first by the ordinary way with soap and car- 
bonate of soda. I rinsed it out to remove all the soap; then I put 
the hair in the chlorine gas solution, where it remained until I 
found the hair was properly or sufficiently refined, according to 
the fineness of the hair. I can let it remain in the chlorine gas 
solution for one hour, two hours, and three hours, if it’s necessary. 
Then I took the hair out from the chlorine gas solution, I passed 
it through some water, lukewarm, to which I added previously the 
proper proportion of ammonia. After this operation was through 
the hair was perfectly clean; then | treated it by a solution of per- 
oxide of hydrogen and ammonia. After it came out of the per- 
oxide of hydrogen it was dyed in the ordinary way to procure the 
desired shade. 
131 15Q. What kind of human hair was this before you 
treated it? 

A. It was raw Chinese hair. 

16 Q. Take Def’t’s Exhibit No. 2 Marchand, Apr. 28, ’84, J. H. H., 
N. P. and Spee. Ex’r, for identification, and explain the manner of 
its treatment. 

A. The hair was thoroughly washed first as before. Then a con- 
centrated solution of permanganate of potash in water was made and 
treated with sulphuric acid and muriatic acid in proper proportions 
to produce an oxidizing reaction. Then I dip the hair in that 
liquid and [ let it remain in it until the reaction gets through its 
action on the hair. The time which is required varies with the fine- 
ness of the hair required. Then, when the hair is of the right de- 
gree, I take it out. I rinsed it in a weak solution of ‘muriatic acid 
and water to remove the kind of sediment which is formed on the 
surface of the hair by that reaction. Then I wash it in a weak solu- 
tion of ammonia and water—in one, two, or three solutions—until 
the hair becomes clean. When the hair is perfectly clean I treat it 
by peroxide of hydrogen and ammonia, the same as before. Then 
it is dyed, as usual. 

17 Q. Take Def’t’s Exhibit No. 3 Marchand, April 28, ’84, J. H. 
H., N. P. and Ex’r, for identification, and state how it was treated. 

A. The hair was washed as before. Then I had a solution of sul- 
phurous acid in water, and I prepared at the same time a strong 
solution of permanganate of potash. I dipped the hair into that 
solution of permanganate of potash. I took it out and dipped it into 
the sulution of sulphurous acid the proper time, and repeated it until 
the fineness proper or required is produced. When I want to oper- 
ate to get through the process quicker I put the two solutions 
together in the proper proportions. Then I put the hair in that for 

a little while and then I wash it out as before. Part of the 
132 hair in this exhibit was treated with the solution separately 

and part with the two mingled. After they are properly 
washed then they are treated with peroxide of hydrogen and dyed 
as before. 


“ ee ea 
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Adjourned by consent to Apr. 24, 1884, at 1 p. m. 
N. P. & Spee. ‘Ex'r. 


N. Y., April 24, 1884—1 p. m. 
Further adjournment had, on application of counsel for defendant, 
to April 26, 1884, — p. m. 


N. P. & Spee. Ex’. 


N. Y., April 26, 1884—2 p. m. 
Taking of testimony on behalf of defendant further adjourned, 
owing to court engagements of examiner, to April 28, 1884, 1 p. m. 


N. P. & Spee. ‘Ee’r. 


N. Y., April 28th, 1884—1 p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of witness MARCHAND resumed by de- 
fendant’s counsel: 
18 Q. Look at this bunch of hair (bunch of hair shown witness) 
and state whether you recognize in either of those three colors or 
strands any hair on which you have operated. 


(Obj. to as immaterial.) 


133 A. It is pretty hard to tell, but I think the strand of the 
darkest shade was made bv me; all three are very much alike, 
except the shade. 


(Bunch of hair in question marked Def’t’s Ex. 4 Marchand, for 
identification, Apr. 28th, ’84, J. H. H., N. P. & Spec. Ex’r.) 


19 Q. From an examination of the three strands of hair compris- | 
ing Def’t’s Ex. 4 Marchand, for identification, of this date, do you 
see any difference except in color? 


(Obj. to as immaterial.) 


A. No; I don’t see any difference but in the color. 

20 Q. From such an examination can you tell whether the three 
strands have been treated in the same manner or by different pro- 
cesses or chemical agents ? 


(Same obj. as Q. 19, and also as leading.) 


A. It is impossible to see by what processes the different strands 
have been treated, but the three of them have been certainly treated 
by some oxidyzing agents. 

21 Q. As achemical expert and an operator upon hair, has the 
same result been obtained substantially by the treatment of the 
three strands in Def’t’s Ex.4 Marchand aforesaid ? 
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(Same objection as to Q. 20.) 


A. Yes; the same result is obtained for the three strands. 
22 Q. In what institution did you graduate, Mr. Marchand ? 
A. Ecole des Centrale des Arts et Manufactures de Paris. 
134 23 Q. In what year did you graduate ? 
A. 1871. 
24 Q. What works on chemistry did you study ? 
A. Payen Industriel Chemistry, Wurtz’ Dictionary, Cahours’ Chem- 
istry, Riche Chemistry, Pelouze and Fremy, and many others. 
25 Q. Since 1871 have you been a practical chemist ? 


(Same obj. as 20 Q.) 


A. Since 1871 I have been a practical chemist—before I came 
here. I have been a practical chemist since graduated, and an 
analytical chemist since I came to this country, in December, 1878, 
and since then a manufacturing chemist as well. 

26 Q. State whether the laboratory with which you are connected 
is an extensive one or not. 


(Same obj. as to 20 Q.) 


A. At first I was a-director of the laboratory of Ville Montague, 
at Iglesia Sardaique Island, and now have my own laboratory here. 

27 Q. If the darkest strand of Defendant’s Ex. of this date was 
treated by you as you think, explain fully its mode of treatment. 


(Obj. to as immaterial, not being within the issue, and as hypo- 
thetical.) 
A. If that strand was treated by me it has been treated by one of 
the three processes described in my previous examination, but I can- 
not say by which one of the three it was treated. 
135 28 Q. Have you frequently sold hair to Mr. Jeantet? 


(Same obj. as to 20 Q.) 


A. Yes, sir. 
29 Q. Such as you have sold to him was it prepared by you in one 
of the modes you have described ? 


(Obj. to as to last question.) 


A. Yes, sir; they have been prepared by one of the oxydizing 
treatments I mentioned as using. 

30 Q. Do you remember on any occasion of loaning to Mr. Jeantet 
a sample of hair? | 


(Same obj. as to Q. 28.) 


A. Yes, sir; many months ago; I do not remember the time. 

31 Q. Was the hair that you lent him prepared in one of the 
modes and treated with one of the oxidizing agents you have enum- 
erated in your previous examiuation ? 


(Same obj. as to Q. 28.) 
A. Yes, sir. 
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32 Q. Have you read the specifications forming part of letters pat- 
ent 184,577, the last reissue of which is numbered 8637, and dated 
March 25th, 1879, involved in this proceeding ? 


(Objected to as being immaterial, specifications referred to in the 

question having been long ago surrendered to the Patent 

136 Office with the patent, and not being the specification relied 
upon in this suit.) 


A. Yes, sir. 

33 Q. Do you speak of specification dated Feb’y 28th, 1879 ? 

A. Yes, sir. 

34 Q. Is it practically possible to treat hair in any of the modes 
specified in these specifications and to obtain the results claimed in 
the specifications for such treatment? 


(Obj. to, 1st, as leading; 2d, as immaterial; 5d, as having no pos- 
sible materiality in the issue in this cause, which is simply a ques- 
tion of whether the defendant did or did not infringe the rights of 
the complainants under the reissued patent No. 8637, granted to 
John Béné by the U.S. Patent Office on the 25th day of March, 
1879.) 


A. Such as it is described it is perfectly false as the chlorine salt. 
I suppose it means chlorides and chlorate of potash are not dissolved 
in muriatic acid, but they are decomposed by muriatic acid, which_ 
is an entirely different thing. The solution of the salt means that 
you could reconstitute that salt by crystallization or evaporation, 
and in that case every chemist knows that when chlorate of potash 
will have been submitted to the action. of muriatic acid, in case he 
would like to reconstitute chlorate of potash he could not do it; con- 
sequently, when you throw in some chlorate of potash in muriatic 
acid you don’t obtain a solution of chlorate of potash, but you pro- 
duce a chemical reaction which is not a solution, but a decomposi- 

tion of chlorate of potash, and produces hypochlorous acid, 
137 nascent, chlorine gas, and I can say that the reaction is one 

of the most complicated reactions in chemistry ; and if you 
should evaporate the liquid after the reaction has been completed 
then you would certainly not find any amount of chlorate of potash 
if completed. 

30 Q. The specification employs the term “chlorine salt,” and you 
say in your — you suppose it means “chlorides.” Why do you 
suppose that chlorides and not “chlorine salt” was meant? I refer 
to the fifth paragraph of. the specification. 


(Obj. to as immaterial.) 


A. I never heard such a denominaticn, and when we speak in 
chemistry about salts which contain chlorine we call them chlo- 
rides or chlorates or hypochlorates. We give a special denomina- 
tion. For example, the chloride of sodium contains chlorine and 
sodium, and the chlorates of soda ccntains chlorine, oxygen, and 
sodium. That is or shows the difference between chlorides and 
chlorates. 
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36 Q. Does the term chloride, in chemistry, always mean a salt 
containing chlorine? 


(Same obj. as to 35 Q.) 


A. Yes, sir. 

87 Q. Taking the specification in the very language in which it 
is expressed, would it be possible to bleach or refine hair in any of 
the modes pointed out? 


(Same obj. as to 34 Q.) 


A. In the specification it is written that the hair is dipped and 
manipulated in the compound from a so-called solution of 
138 chlorate of potash in muriatic acid, prepared in a vat, Jar, or 
other suitable vessel, until the desired degree of fineness is 
obtained. That means that the compound acts as a dissolving agent, 
instead of which it is the reaction which takes place when you 
throw into muriatic acid some chlorate of potash, which produces, 
not a dissolving reaction, but an oxidizing one. A dissolving agent 
answers to a cauterizing agent; such cauterizing agent as potash, 
caustic, etc. The compound itself, which is the result of the reac- 
tion, is not proper to oxidize the surface of the hair when it is ex- 
hausted. I mean by that the oxidizing action is only produced 
during the reaction, and when the reaction is over the compound 
resulting is-good for nothing ; otherwise, you could keep it in stock 
and for sale. : 
38 Q. When muriatic acid is mingled with chlorate of potash does 
it produce a species of ebullition ? 


(Same obj. as to 34 Q.) 


A. Yes, sir. 
39 Q. How long does the ebullition continue? 


(Same obj. as to 34 Q.) 


A. It contines until the chlorate of potash is entirely decomposed. 

40 Q. In the proportion of chlorate of potash and muriatic of acid 
mentioned in the specification how many minutes would the ebul- 
lition continue? 


(Same obj. as to Q. 34.) 


A. In case the muriatic acid bath should be kept at a low tem- 
perature it would last ten or twelve minutes. Should the muriatic 
acid be brought to a higher temperature the reaction would be very 

prompt, and it would last a few seconds only at high tem- 
139 perature; the duration depends upon the temperature. 
41 Q. When ebullition 1s over does the compound possess 
any oxidizing power? : 
(Same obj. as to Q. 34.) 
A. When all the gas has escaped there is no oxidizing power. 


42 Q. Is there such a thing in chemistry as a solution of chlorine 
salt? 
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(Same obj. as to Q. 34.) 


A. As I told — before, I know only as chlorine salt chlorides; I 
don’t know the term “chlorine salt.” 


Adjourned for cross-examination of the witness to April 30, 1884, 
1 p. m., by consent. 
J. H. H., 


N. P. and Spec. Ex. 


N. Y., April 30, 1884. 
Met pursuant to adjournment. 


Present: Counsel as before. 


At request of defendant’s counsel and with consent of complain- 
ants’ counsel, further examination of the witness-in-chief — had, 
e e 

V1Z: 


43 Q. Are you acquainted with the nature of nitric and sulphuric 
acids? 

A. Yes, sir. 

44 Q. I notice in complainants’ specification it is stated as follows: 
“Tn addition to the muriatic acid, this bath may consist of either 
nitric, sulphuric, or hydrofluoric acid with bichromate of potash.” 
What would be the effect upon the hair of treating it with nitric acid 
in the manner stated? 


(Same obj. as Q. 34.) 


140 A. The sulphuric acid when it is put in contact with bi- 

chromate of potash will set free some oxygen chromic acid, 
and will act on the hair as an oxidizing agent and spoil generally 
the texture of the hair. 


(Ans. obj. to as irresponsive.) 


Witness continues: The nitric acid will transform the hair partly 
into picric acid. 
(Objection to last part of answer same as to first part.) 


45. What is picric acid, and what is its nature? 

A. Picric acid is a yellow solid acid, which forms with the caustic 
potash acompound named picrate of potash, which is very explosive, 
or one of the strongest explosive substances. You cannot touch it 
without danger of explosion. 

46 Q. Do you mean that that combination of chemical agents en- 
tirely destroys the texture of the hair ? } 


(Obj. same as Q. 34.) 


A. Yes, sir. 

47 Q. What would be the effect upon the hair of treating it to a 
bath of sulphuric acid with bichromate of potash ? 

(Same obj. as Q. 34.) 


A. The effect is already described in my answer to Q. 44. 
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Counsel for complainant gives notice on the record that he shall, at 
the finai hearing of this cause or at some other proper place, make a 
motion to strike out of the evidence of this witness given in answer 

to questions which have been objected to for the reason stated 
141 _ _—in such objection. 


And the witness, being cross-examined by counsel for complain- 
ants, testifies as follows: 


48 X Q. Mr. Marchand, where is your present place of business ? 

A. My place of business is corner of Horatio and West streets, 
N. Y. city. 

49 X Q. How long have you been engaged in business there? 

A. Since my factory was built, eleven months ago. 

50 X Q. Where last before that time ? | 

A. Corner of Banks St. and 138th avenue, N. Y. city, about five 
months, and before that I was — 635 Broadway about two years, 
and before that I was at 240 Broadway for a little more than a year, 
and before then in France. 

51 X Q. You say you area manufacturing chemist. What chem- 
icals do you manufacture ? 

A. I manufacture caustic baryta, hydrated baryta, binoxide of 
baritum, hydrofluoric acid, peroxide of hydrogen, bacterine—a disin- 
fectant. 

52 X Q. “How long have you been engaged in such manufacture ? 

A. Since the last part of November or December, 1879; I don’t 
remember exactly. 

53 X Q. Are you engaged in any other business ? 

A. Yes, sir. 

54 X Q. Please state what it is. 

A. In the bleaching business—of silk, hair, feathers—any kind of 
bleaching. 

55 X Q. Any other business ? 

A. There is no other business. I have no other business than I 
have mentioned. | 

56 X Q. Are you not engaged in refining or reducing Chinese or 
other coarse hair to fine hair? 

A. When I say bleaching I mean refining hair as well as 
142 feathers, as well silk, as any bleaching process is positively, 
without any doubt, equivalent of any refining process for 
hair, and the material proof which I can give to enforce my opinion 
is that any one of the organic substances mentioned above, as well 
as others, lose in their weight from one to forty, some times forty- 
five, per cent., and maybe more, I am not sure, after they have been 
properly treated by any bleaching process; consequently the hair, 
or the feathers, or the silk are refined, since there is a loss in their 
weight. The woolen, cotton, the ramic, jute, and any textile material 
are refined and bleached by similar process, the loss of weight being 
a positive proof of what I say. 

57 X Q. Is the only the refining or reducing the size of hair which 
is done in your establishment that which is incidental to the pro- 
cess of bleaching ? 
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A. The process which I use at first is one of the processes men- 
tioned in my examination-in-chief, and I complete the reduction of 
the hair by means of peroxide of hydrogen. The reduction obtained 
by the treatment of the peroxide of hydrogen can reach the 15 per 
cent. in loss of weight very easy, and I suppose that is a pretty large 
reduction. | 

58 X Q. Question repeated. 

A. Yes. | 

59 X Q. Do you mean to be understood that the reduction of 
coarse hair, say Chinese hair, to the amount of fifteen per cent. is 
sufficient to prepare such hair for the uses to which such refined 
Chinese hair is usually applied ? 

A. First, I say yes, for some purposes, it is. For example, when 
the Chinese hair is intended to be used for the purpose of manu- 
facturing hair-nets then [ don’t need to reduce it generally more 
than 8 or ten per cent. in loss of weight, because it requires to de- 
liver to the trade with its full natural strength. 

Second. When the hair must be delivered to the trade for the 

purpose of making switches or mixing up with first or second 
143 = quality hair, it must be treated by one or the other of the 
processes explained in my examination-in-chief. ' 

60 X Q. In the case last mentioned by you why is it necessary to 
use a different process than the one you used in preparing the hair 
for nets? ; 

A. Because tne hair used for.making switches don’t require to be 
as strong as it is when they are used for nets; consequently it can 
——" by a more violent oxydizing agent in one case than the 
other. 

61 X Q. In preparing hair for nets it is bleached of various or to 
various shades to correspond to the color of the hair on which the 
nets are used, is it not? 

A. No. | 

62 X Q. It is first bleached and then colored to the desired shade 
to match the hair? 

A. Yes. | 

63 X Q. Do you manufacture and sell what you call fine or re- 
fined hair? 

A. Yes, sir. 

64 X Q. How do you designate it on your bills of sale ? 

A. As fine or refined or manufactured Chinese hair. 

65 X Q. Is not your usual method of designating it fine Chinese 
hair ? ‘ 

A. Yes; I usually call it that. 

66 X Q. If the process of refining is simply incidental to bleach- 
ing why do you not call it bleached Chinese hair? 

A. Because I never made any difference in my mind, so far as a 
bleaching process is a reducing process. 

67 X Q. Do you mean to be understood as saying in answer to X 
Q. 57 that you reduce the size of hair by the peroxyde of hydro- 
gen? 

A. Oh, yes; certainly. 
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68 X Q. In such reduction are the outer scales, or what are some- 
times called beards, removed by the action of peroxyde of hydro- 
gen ? 

A. Certainly they are, sure. 
144 69 X Q. Do you know Mr. Jeantet, the defendant ? 
A. Yes; some five years. 

70 X Q. Do you know Mr. Béné, one of the complainants ? 

A. Yes; about three years. 

71 X Q. You say in your answer to Q. 5 that you can distinguish 
bleached or refined human hair from such hair in its normal con- 
dition ; how can you distinguish bleach- hair from unbleached hair? 

A. Any kind of raw hair is pretty uneven, and when it has been 
treated in proper way by an oxidizing agent of any kind the rough- 
ness of the surface of the hair has been oxidized and consequently 
partly decompose-, and when you wash out the hair you remove the 
part of the hair which has been oxidized. 

72 X Q. What portion of the hair is it that is so removed in 
bleaching ? 

A. The surface consists of uneven parts, which can be compared, 
not by me, but by others, to beards. 

73 X Q. Please give us your description of these roughnesses, as 
youcallthem. ; 

A. When you take the hair from the root to — other end you feel 
in the fingers, especially if you give a rotary movement, the uneven- 
ness of the hair, and in the other direction your feeling is better— 
I mean in going towards the root it is more distinct. 

74 X Q. My last question intended to call for a waitin de- 
scription of the special formation of the surface which causes this 
feeling of roughness. 

A. I would have to look through a microscope to give answer. 

75 X Q. Have you never made a careful examination of the sur- 
face of hair with a microscope ? 

A. I never examined hair through a microscope except human 
hair and animal, other than Chinese hair. 

76 X Q. From such examination as you have made can you de- 

scribe the particular appearance of the roughness or projec- 
145 tions on the.surface and state of what elements they are com- 
posed or what is the general nature of their structure ? 

A. Yes; as to the hair I have examined its general appearance 
is a capillary tube formed of cells united together, and the outside 
surface or cuticle is not even, and such unevenness is irregular in 
its whole length. 


Adjourned by consent to May Ist, 1884, 2 p. m. 


J. H. H., 
N. P. and Spec. Ex’. 
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New York, May 1st, 1884. 
Met pursuant to adjournment. ; 


Present: Counsel as before. 


Cross-examination of witness MARCHAND resumed: 


77 X Q. You say, in answer to X Q. 67, that hair can be reduced 

in size by the use of peroxide of hydrogen. Do you mean by 
peroxide of hydrogen alone or in connection with other agents? 
_ A. Peroxide of hydrogen used for that purpose is never chem- 
ically pure—free of other substances; sometimes it is acid; some- 
times it is neuter. When it is acid the oxydizing power is not so 
rapid as it is when it is neuter. 

78 X Q. What do you mean by being neuter ? 

A. I mean by being neuter that it is not acid, and turns blue a 
red litmus paper, when it is dipped in the neuter peroxide, and 
on the contrary, when the peroxide is acid the blue litmus paper is 
turned red when you dip it in it. 

79 X Q. Will you state the chemical ingredients or chemical 
agents forming peroxide of hydrogen ? 

A. Binoxide of barium, treated by sulphuric acid; muriatic 

146 ~—sacid, separately or together, it makes no difference; oxalic 

phosphoric acid; hydrofluoric, and nearly all the acids; that 

r the only way to make that which we call the peroxide of hy- 
rogen. 

80 X Q. Will you give the chemical formula in figures and letters 
for peroxide of hydrogen? 

A. H, O,. 

81 X Q. This symbol, I suppose, represent- pure peroxide of hy- 
drogen, does it not ? 

A. Yes, sir; that formula represents the peroxide of hydrogen 
in its real state, not in solution, and in that state the peroxide of 
hydrogen is like syrup or glycerine diluted with water, about $ each, . 
and when the peroxide of hydrogen is in that state it is the most 
powerful pure oxidizing agent which I know; and to give you an idea 
of the oxidizing action of peroxide of hydrogen diluted in water 
(I mean H, O,) to fifteen per cent. in weight to 85 per cent. in weight 
of water, which corresponds for the trade to about fifty volumes 
of oxygen for one volume of solution—I mean that one volume so 
made contain- fifty volumes of gas—with such a solution I will re- 
duce the hair—any kind of hair, Chinese, horse hair, European, or 
any kind—in a very large proportion without injury at all. For 
example, I have treated some hair which gave me in one bath or 
operation only a loss of about fifteen per cent. in weight; and there 
is no doubt that by using a more concentrated solution you could 
reduce the weight and consequenly the thickness of the hair in a 
greater proportion, but it does not act at all as a dissolving agent, 
but simply as an oxidizing one. : 


(All after yes, sir, objected to as irresponsive.) 


82 X Q. Is the peroxide of hydrogen, which you have described 
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in answer to X Q. 79,such as you manufacture for the trade? 
147 A. In my previous answer, X Q. 79, I mention the chem- 

icals which I used for the purpose of manufacturing peroxide 
of hydrogen, and I must add to that answer that the reaction takes 
place in the presence of water; it is the kind I manufacture for the 
trade so prepared, and it varies in strength from one to seventy-five 
volumes. : 

83 X Q. Can you distinguish refined from unrefined hair readily ? 

A. Yes. 

84 X Q. On a cursory examination ? . 

A. Yes; by looking at it and examining it with my fingers. 

85 X Q. You state in answer to Q. 6 that you had examined the 
hair in complainants’ exhibits on file. What kind of examination 
did you make? 

A. I looked at it and I felt the hair with my fingers, and I found 
it had been submitted to an oxidizing agent and dyed, but I could 
not state which one of the oxidizing agents had been used. 

86 X Q. Are the only means you exercise, then, in forming that 
opinion the senses of sight and touch ? 

A. Yes; the appearance of the hair mentioned is more glossy and 
smoother than it was in the raw state. 

87 X Q. By the term oxidizing do you refer to a chemical power 
or reaction ? | 

A. I understand that an oxidizing agent generates or produces a 
chemical reaction on the hair or organic matters. | 

88 X Q. Will you describe in general terms the chemical reaction 
which you call oxidizing ? 

A. I mean by that expression that the hair, or any other organic 
substances, is decomposed by the oxygen, and the hydrogen of the 
hair is combined with the active oxygen, and the carbon com- 

pounds of the hair are oxidized too, probably; I say probably 
148 because the nature of this very complicated reaction is not 

perfectly known by chemists. It is one of the most compli- 
cated reactions, because the products of this reaction change their 
nature so soon as they are produced. 

89 X Q. By referring to Webster’s Dictionary I find the word 
“ oxidize;” also the word “ oxidate.” We find as follows: “To con- 
vert into an oxide, as metals and other substances, by combination 
with oxygen.” Do you mean to say that in these reactions the hair 
has been turned into an oxide by a combination with the oxygen ? 

A. My answer don’t mean that at all. 

90 X Q. What, then, does it mean? 

A. I mean that the hydrogen, for example, is oxidized and trans- 
formed in water by this oxidizing action. It is exactly what the 
Dictionary says, only it speaks simply — metals. 

91 X Q. Do you mean, then, that the hydrogen is oxidized ? 

A. No; I mean that the hydrogen is combined with the oxygen 
and forms water. 

92 X Q. And is the water so formed the oxide into which the 
hair is converted ? 

A. The hair is not converted into an oxide. Of course I mean 
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the constituents of the hair, which are perfectly different from the 
hair itself. The components of the hair, some of them, are oxidized, 
but not the hair itself; otherwise it would be all destroyed and trans- 
formed into something else. 

93 X Q. But the hair is the thing you submit to the action of the 
solution, and not its separate compound parts. How can the oxidiz- 
ing agent the act upon the component parts without acting upon the 
hair? 

A. As I told before, the oxidizing agent acts on each of the com- 
ponents of the hair individually; that constitute- the oxidizing 

action. 
149 94 X Q. Do you mean to be understood, in answer to Q. 27, 
that sulphurous acid and perman-ate of potash, without the use 
of other ingredients, will reduce the size of hair? 

A. Certainly ; the sulphurous acid alone in solution would do — 
it does with silk, feathers, or other organic substances. 

95 - Q. What is the chemical symbol of sulphurous acid ? 

A. 

96 x" Q. What of sulphurie acid ? 

A. Anhydrous, §8;, Oz.,and the hydrated as S;, Og, H,, or §;, 
O,;, Hy, O;. 

v7 X Q. What are the component parts of permanganate of 
potash ? 

A. Permanganate of potash is composed of permanganic acid 
and the potash formula of Mn;, O+, K, O. 

98 X Q. Will you describe the chemical reaction which results in 
the oxidization when hair is submitted to the joint action of sul- 
phurous acid and permanganate of potash in solution ¢ 

A. When sulphurous acid and permanganate of potash are put in 
contact with each other the permanganic acid is set free, and that per- 
manganic acid is one of the most powerful oxidizing agents. In the 
oxidizing action the permanganic acid leaves off one part of the | 
oxygen and acts very quick, because it is in its nascent state. 

vy X Q. Then you mean to be understood that the permanganic 
acid, in its nascent condition in this solution, is the active principal 
which reduces the size of the hair, do you? 

A. Yes, sir. 

100 X Q. Do you mean also to be understood that peroxide of 
hydrogen mixed with ammonia in solution without other active 
agents will reduce the size of hair? 

A. Yes, sir. 
150 101 X Q. What, is the chemical reaction in such a mixture 
which causes the reaction of hair? 

A. The reaction is the same, except that it 1s more hasty In am- 
monia. 

102 X Q. Do you mean also to be understood that the pure solu- 
tion of chlorine in water will reduce the size of hair? 

A. It will do exactly the same; yes, sir; it will do exactly the 
same if you use the pure chlorine gas or if you add to it alkali. 
~ 103 X Q. By pure solution of chlorine in water do you mean 
what is known — “ chlorine water?” 
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A. No. It is manufactured for such purpose, but is not manu- 
factured for the trade. I don’t know what chlorine water is that 
you say the chlorine solutions sold as such and chlorine of lime or 
hypochlorite of soda. 

104 X Q. Will you state the constitution of such chlorine water 
as that you refer to? 

A. The chlorine is manufactured by the action of muriatic acid 
on peroxide of manganese properly treated, or by the action of sul- 
phurie acid on chloride of sodium and peroxide of manganese put 
up in proper proportions. 

105 X Q. How is it incorporated with the water ? 

A. Then the reaction which takes place in the process sets free 
the chlorine gas, which is washed out through a washer bottle, and 
it is carried out through some pipes into plain water, which dis- 
solves it at the ordinary temperature. If left for any length of time 
it will be slowly transformed into muriatic acid, especially when ex- 
posed to the light. 

106 X Q. You have used the term chlorine gas solution. Is that 
the same solution spoken of in your last answer? 

A. Yes, sir. 

151 Adjourned by consent to May 3d, 1884, 1 p. m. 
J. H. H., 
N. P. & Spec. Ex’r. 


N. Y., May 3d, 1883. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of witness resumed : 


107 X Q. Do you mean to be understood, in answer to Q. 10, that 
hair can be reduced in size so as to make fine hair out of coarse 
hair, as a practical business operation, by the use of chloride of lime 
alone ? 

A. Yes, sir; by concentrated solution of chloride of lime. 

108 X Q. Then, you mean by use of chloride of lime dissolved in 
water, do you not? 

A. Of course. 

109 X Q. In what proportions must the chloride and water be 
mixed ? 

A. I would saturate the water with chloride of lime. 

110 X Q. In what way would you submit the hair to the action 
of such solution? 

A. I would let it stay in that solution until the chloride of lime 
would be entirely exhausted, or I would dip it into that solution and 
I would dip it into another solution of muriatic acid and water— 
first one and then the other—in order to make the reaction take 
place quicker. | 

111 X Q. But my question referred to the use of chloride of lime 
alone. If you use a muriatic acid solution alternately, it would not 
be refining the hair with chloride of lime alone, would it? 
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A. I did answer to the question, and I say that the chloride of 
lime alone is an oxidizing agent. | 
152 112 X Q. In the work published by Lippencott & Co., in 
Philadelphia, Pa., in 1877, entitled “Chemistry, Theoretical, 
Practical, and Analytical, as applied to the arts and manufactures, 
by writers of eminence,” in the 2d volume, at page 279, thirty-second 
line from top, I find the following : “ Lead dissolved in dilute nitric 
acid.” Now will you tell us whether the solution so formed would 
be evaporated and the lead thereby reproduced ? 

A. The lead is not decomposed by nitricacid. It is not dissolved 
properly in nitric acid, but it iscombined with nitric acid to produce 
some nitrate of lead, which is a salt; and in case you would like to 
get back the lead it would bea very easy thing to do it by decom- 
posing the nitrate of lead with heat; then you would get back pure 
lead. If you treat the chlorate of potash by muriatic acid, for ex- 
ample, you could spend all your knowledge and time without any 
result before you could succeed to get back the chlorate of potash. 

113 X Q. Do you mean to be understood or say that the lead, 
while held in solution by the nitric acid, forms with the nitric acid 
a salt? 

A. Certainly the lead is. It is transformed into salt, which is 
represented by the formula AZO,, PBO. 

114 X Q. It is then a liquid salt, is it? 

A. No; there is no liquid salt. 

115 X Q. But I am asking you about the lead while held in solu- 
tion by the nitric acid while it is in Hquid form. 

A. When lead is put in nitric acid it combines with the nitric 
acid to forin the nitrate of lead, which is dissolved in the water, 
which coniain- commercial nitric acid. 

116 X Q. Then, I understand you to say that the expression 
“lead dissolves in dilute nitric acid” is incorrect, as the lead, as you 

say, does not properly dissolve? 
153 A. Yes, sir; the expression is incorrect and improper, as it: 
would mean that the result should be a solution of lead in 
nitric acid, and there is no solution of that kind existing; the lead 
is combined with nitric acid, and it don’t give anything else but 
salt. If it should be dissolved you could get back by simple evapo- 
ration, and you would get back the lead, which you cannot do. 

117 X Q. At line 37, on the same page of the work referred to in 
X Q. 112,I read as follows: “ Pure lead leaves no insoluble residue 
in nitric acid.” Does not that mean that pure lead is entirely soluble 
in nitric acid? 

(Obj. by def’t’s counsél as irrelevant and incompetent.) 


A. That means that pure lead is entirely transformed into nitrate 
of lead; that don’t mean anything else. If you should say that 
nitrate of lead is soluble in water I would answer yes, because a 
solution of nitrate of lead, being evaporated, wil! give you the nitrate 
of lead salt dry, but it will never give you the lead. 

118 X Q. Does it not mean that the lead is dissolved and held in 
solution ? 
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A. No, sir; that means, as I said before, that the lead is no more 
in the state of lead, but in the state of nitrate of lead. 

119 X Q. Then why do they use the term “soluble ” in speaking 
of lead ? 


(Same obj. as to X Q. 117.) 


A. I will establish in answering that the difference between a 

solution and a new chemical compound is the following: If 

154 you dissolve a piece of salt or sugar in water, you don’t 

change at all the nature of the sugar, and you can regenerate 

it at any moment in its first state, instead of when you submit a 

metal like lead to the action of an acid like nitric acid you trans- 

form the metal into a salt which is perfectly a different thing to 
every chemist in the world. 

120 X Q. Same as X Q. 119. 

A. I say that the lead is a combination, not a solution. I don’t 
know why they use the term solution. 

121 X Q. In the same work, above referred to, 2d vol., page 71, 
in the article on gold, 33 line from top, I find the foilowing: “ Be- 
fore any of these tests can be applied the substance supposed to con- 
tain the gold must be brought into a state of solution.” What does 
this mean ? 


(Same obj. as to X Q. 117.) 


A. That means that the impurities that are mixed up in the ore 
or alloy must be brought to the state of soluble salt. For example, 
there is some copper, some silver, some iron, and some gold or some-- 
thing else, yet all the metals which can be attacked by an acid:will 
be transformed into soluble salts, and the gold that is not attacked 
will remain free. 

122 X Q. Atthe 40th line, same work, volume, and page, I read: 
“Tf the matter under examination be simply a metalic alloy it can 
be dissolved without any previous preparation.” What does that 
mean as to —? 


(Same obj. as to X Q. 111.) 


A. That means that, in order to facilitate the reaction which trans- 
forms the attackable metals by the acid into salts, it is necessary to 
increase the surface by grinding or pulverizing the solid piece, 
which would be very difficult to attack with the acid; that is all that 

it means. 
155 123 X Q. I read in the same connection, same work, vol- 
ume, and page: “When the solution is effected.” What 
does that mean—solution of what? 


(Same obj. as to 117 X Q.) 
A. That means when the attack is completed (I maintain it is not 


a solution), which means when the metal is transformed into its 


corresponding salt. 
124 X Q. Then these sentences, to which I have referred in using 
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the terms “ dissolve,” “solution,” and “soluble,” do not express 
what is meant by the author; is that what you mean ? 


(Obj. to as to 117 X Q.) 


A. Don’t know what your author means by using these terms, as 
the proper term would be that lead is attacked by nitric acid and 
transformed into nitrate of lead. 

125 X Q. Do you mean to be understood that the words “ dis- 
solve,” “solution,” and “soluble” do not express their ordinary 
meaning in the articles referred to ? 

A. Yes; I mean that the terms are improperly used. 

126 X Q. In a work known as “ Ganot’s Elementary Treatise on 
Physics,” a French work, republished by William Wood & Co., at 
N. Y., in 1881, in article 342, page 287, I read as follows: “A body 
is said to dissolve when it becomes liquid in consequence of an 
affinity between its molecules and those of a liquid.” Is that a 
scientific definition or description of the dissolving of a substance? 


(Same obj. as to X Q. 117.) 


A. Yes, sir; but it is not a complete definition. 
156 127 X Q. In the same article, page, and work, describing 
two kinds of solutions, I read: “The second is a chemical 
combination of the body dissolved with the liquid.” If, as you say, 
there is no such thing as dissolving a body except when evapora- 
tion will restore the original body, will you explain what is meant 
by this statement? ‘ 


(Same obj. as to 117 X Q.) 


A. I have already explained the difference wherein the solution 
of a body and the combination of a body, which are two different 
things. It isa mixture of the body with the liquid, not a combi- 
nation, and it is so true that when vou evaporate the solution you 
reconstitute the body instead of in case of a chemical combination — 
you would never reconstitute the body to its primitive state. 


Adjourned by consent to May 6th, 1884, 1 p. m. 
J. H. H., 


N. P. and Spec. Ex’r. 


N. Y., May 10, 1884. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of witness MARCHAND resumed : 


128 X Q. When did you first see hair reduced in diameter by the 
use of chemicals? 

A. At least twelve years ago. It was made by Tessie Du Motay, 
a chemist. 

129 X Q. Where? 

A. In Paris. 

130 X Q. When did you first refine or reduce the diameter of 


hair by the use of chemicals ? 
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157 A. When I started in business in this country. 
131i X Q. Where? 

A. In New York; 240 Broadway. 

132 X Q. When was that ? 

A. It was in 1880, about January. 

133 X Q. Where did you obtain your knowledge of the effect of 
the reaction of chemicals on hair? 

A. In Paris. 

134 X Q. From books or from oral instruction ? 

A. Orally, from chemists. 

135 X Q. Can you refer to any work on chemistry or other scien- 
tific subjects which gives a description of the effect of oxidizing 
agents on hair especially ? 

A. Yes; the hair being an organic substance. 

136 X Q. What do you mean by an organic substance? 

A. I mean it is not a mineral substance. 

137 X Q. My question, 135, asked for works giving a description 
of the effect on hair especially, and not on organic substances gen- 
erally. Please answer the question in view of this explanation. 

A. Yes; I can refer to scientific works which treat of the oxidiza- 
tion of organic substances generally, but none which refer to hair 
especially. : 

138 X Q. To what works do you refer as treating of the subjects 
generally ? 

A. Precis de Chimie Industrielle, by A. Payen, membre de ]’In- 
stitut, tome premier, 6th edition, page 545, commencing seven lines 
from the bottom with the word “soit;” also pages 566 and 557 (all 
of article 5); also pages 563 and 564 (all of article 8); also Diction- 
naire de Chimie pure et applique, etc., par A. D. Wurtz, membre de 
’Institut, tome Ist, article, Chlorine, generated by the use of chlorat- 
of potash and muriatic acid, for the purpose of producing an oxid- 

izing reaction. Besides, I can refer from memory to the same 
158 dictionary and to the same book published by Mr. Payen, 

that the hypochlorous acid solution, the chlorous acid solu- 
tion, which will be found in the articles concerning the chlorine, are 
oxidizing agents. Now, in the Wurtz Dictionary, in the article Sul- 
phur, you will find that the sulphurous acid is an oxidizing agent, 
as well as the sulphites. Now, you will find in the same dictionary 
that the permanganate acid is another oxidizing agent. Now, you 
will find in the same dictionary that the permanganate of potash, 
being properly treated by sulphurous acid, to which you add muri- 
atic acid, drop by drop, will produce a mixture of permanganic acid 
and hypochlorous acid, of which the mutual action on organic sub- 
stances will be one of the most powerful oxidizing reactions; also, 
the article Chrome; you will find that the chromic acid is another 
oxidizing agent, and there are many others. 


All of the above answer, except the titles and-pages of the work 
referred to, objected to as irresponsive. 


139 X Q. Referring to “ Def.’s Exhibit No. 1 Marchand,” for iden- 
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tification, and to answer 14, please describe particularly the chlorine 
gas solution used by you on that occasion. 

A. It was concentrated chlorine gas solution, to which I added 
proper proportion of carbonate of soda and a small quantity of am- 
monia; then I put in the hair, washed it first, and then I let it 
stay in until the solution’was exhausted ; that may last about one 
hour, according to the temperature; then the surface of the hair 
was oxidized. I took it out and I put it again in a new solution of 
chlorine, prepared in the same way, but not so strong, in order to 
complete the sufficient oxydization of the hair. This first done I 
wash 7 in order to remove the oxidized part of the surface of the 

lair, | 
159 140 X Q. What proportion of water did you use to make 
this solution ? 

A. The solution was saturated. 

141 X Q. What proportion of carbonate of soda? 

A. A few crystals; I did not weigh it—just enough to make it act 
quicker. 

142 X Q. How much ammonia? 

A. About 1 ounce for 2 gallons. 

143 X Q. Were no other substances than those you have named 
added to the solution before the hair, Exhibit Marchand 1, was sub- 
mitted to its uction ? 

A. No, sir. : 

144 X Q. When was the first time you saw hair treated in this 
manner—that is, by the use of such’a solution ? 

A. Ten or twelve years ago. 

145 X Q. Where has the hair, Exhibit No. 1 Marchand, been 
_ since you so treated it? 

A. I delivered it to Mr. Melvin a day or two after it was treated, 
and left it with him. 

146 X Q. How came you treat that batch of hair and deliver it to 
Mr. Melvin—at whose request ? 

A. At the request of Mr. Melvin. 

147 X Q. Who furnished the hair to be treated ? 

A. I furnished it myself from hair I had on hand. 

148 X Q. Was you paid for doing it? 

A. No, sir. 

149 X Q. To whom, if to anybody, have you charged these serv- 
ices ? 

A. No; I did not charge anybody. 

150 X Q. Did you do it gratuitously ? 

A. Yes. ' 

151 X Q. Was it raw Chinese hair when you submitted it to the 
solution ? 

A. Yes. 

152 X Q. Has it been submitted to any other treatment except as 

you have stated before? 
160 A. No; I did not. : 
153 X Q. How much was there of this batch of hair? 

A. Simply what’s in Exhibit Marchand 1. 
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154 X Q. Have you ever treated any hair with the same kind of 


solution since? 
A. Yes, sir. 
155 X Q. How much? 
A. In large quantities. 


It is consented that the time for taking further testimony by the 
defendant is continued 10 days after the completion of cross-exam- 
ination of def.’s witness Marchand, the compl’t then to have as much 
time as he wants to put in rebutting proof. 

Adjourned by consent to May 13, at 10 o’clock. 

J. HOMER HILDRETH, 
N. P. and Spec. E2’r. 


N. Y., May 138, 1884. 
Met pursuant to adjournment. 


Present: Counsel as before. 
Cross-examination of witness MARCHAND resumed: 


156 X Q. In your 16th answer what do you mean by concentrated 
solution ? 

A. Saturated solution at the ordinary temperature of the water. 

157 X Q. Please give the proportions of permanganate of potash 
water, sulphuric acid, and muriatic acid which you used in the 
mixture in which you say you treated the hair, Def’t’s Exhibit 2 
Marchand. 

A. About two ounces of crystals of permanganate of potash; I 
dissolved it in the proper portion of water to make a saturated solu- 

tion; then I put in about not quite one ounce of sulphuric 
161 = acid, and I stir that mixture during a few minutes, and I 

heat it to about 55 to 60 degrees F., lukewarm; then, when 
it reached the proper temperature, I added to it slowly, drop by drop, 
some muriatic acid, about 1 quarter of an ounce, to start the reac- 
tion ; then, as soon as I noticed the reaction was taking place, I put 
the hair in and left it about one hour or so; then I took it out. I 
rinsed it in plain water, and, in order to remove the oxide of man- 
ganese adhering to the surface of the hair, I wash the hair in a 
weak solution of pure muriatic acid in water; then I rinsed it again 
with pure water, and after with water containing a small amount of 
ammonia solution, and after with soap and soda, asI said before, 
and then it had lost about 40 per cent. in weight. 

158 X Q. When you took out the hair had the reaction of the 
mixture ceased ? 

A. No; not entirely, because the permanganic acid, which is 
formed during that reaction and which acts as oxidizing agent, was 
not exhausted. 

159 X Q. What was the appearance of the liquid during the re- 
action ? 

A. The liquid was dark-violet color, no ebullition; it is easy to 
recognize when the reaction has ceased, because the liquid changes 
the color; it turns a kind of dark-brown color. 


JOHN BENE ET AL. VS. EMILE JEANTET. 101 


ae X Q. What odor, if any, was emitted during the opera- 
tion 

A. It smells of hypochlorous acid. 

161 X Q. What would bave been the effect on the hair if you had 
left it longer in the mixture? 

A. It would have been reduced in a greater proportion in weight— 
50 per cent. 

162 X Q. You speak of a sediment adhering to the hair. How 
can a sediment adhere to the surface of the hair while the surface 

is being oxydized away ? 
162 A. The sediment which is fixed on the hair is precisely the 
result of the oxydizing action of the chemical reaction, and 
when the hair is washed the oxydized surface of the hair is removed 
by the washing. 

163 X Q. How—that is, by what action or reaction does the 
muriatic acid and water remove the sediment ? 

A. By forming with the oxide of manganese a salt of manganese 
which is soluable in water. 

164 X Q. Is the muriatic acid of commerce a solution ? 

A. Yes. 

165 X Q. Will you describe the solution of sulphurous acid in 
water named in your 17th answer ? 

A. I get the strongest I can procure in the trade; when it is weak 
I use more than when it is strong. The solution of permanganate 
of potash I use saturated. 

166 X Q. What reaction and what effect did 7 get by the first 
dipping in the solution of permanganate of potash ? 

A. When I dip the hair in the solution of permanganate of potash 
the surface of the hair is impregnated with permanganate of potash 
solution, and when I put it in sulphurous acid solution it liberates 
at the surface of the hairsome permanganic acid which is the oxidiz- 
ing agent in that case. 

167 X Q. How long did you let it remain in each solution at each 
time? 

A. About 5 minutes. 

168 X Q. How many times did you lish the action ? 

A. Perhaps 9 or 10 times. 

169 X Q. When you use the two solutions together do you com- 
bine these two solutions as you have described them in equal quan- 
tities or do you change the proportions in making the single solu- 
tion ? 

A. Not in equal quantities, but in the proportion of the chemical 

equivalents. 
163 170 X Q. In this case how much sulphurous acid solution 
and how much permanganate potash solution would you 
combine to make an oxidizing bath for the hair ? 

A. 2 ounces of permanganate of potash for about one or two ounces 
of sulphurous acid, according to the strength of the sulphurous acid 
solution. 

171 X Q. When you commenced refining hair in New York asa 
business who did you employ to superintend or do the work? 


om 
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A. I commenced refining hair as a business in N. Y. about June 
or July, 1883, and employed Mr. Perrine, who had been engaged in 
that business since 1871 or 1872. 

172 X Q. For whom did he work last previous to engagement 
with you? 

A. He did work last for himself and before for Mr. Béné; before 
Béné, for Mr. Bedu, and before for Bedu, for Mr. Esnault, and was 
also in business for himself. 

173 X Q. After working for Mr. Béné, the complainant in this 
action, how long did he work for himself before engaging with 
you ? 

A. That I cannot say. 

174 X Q. Where did he work for himself after leaving Bené and 
before working for you? 

A. In France; when he came back he worked for me. 

175 X Q. Did you know Mr. Perrins while he worked for the 
complainant, Mr. Béné? 

A. Yes. 

176 X Q. How long had you known him ? 

A. I don’t remember how long. 

177 X Q. Did you know him in Paris before he worked for Mr. 


Béné ? 
A. No, sir; I did not. 
178 X Q. Then do you know that he worked in Paris before he 


worked for Mr. Béné ? 
A. Because he told me he worked in Paris; I did not know it 
otherwise. 
164 179 X Q. Have you now or have you had in your employ- 
ment, engaged in refining hair, any other parties who had 
previously worked for Mr. Béné? 

A. I have now my superintendent, Mr. Benjamin Verhlin, who 
told me that he did work before for Mr. Béné. 

180 X Q. Will you look at the paper I now show you and state if 
it is written on one of your business letter-heads, and if it was sent 
from your office? 

A. Certainly, and signed by me. 


Marked for identification Compl’ts’ Ex.1 Marchand, May 13, 1884, 
J. H. H., Spec. Ex’r. 


181 X Q. Will you look at the paper now shown you and state 
whether it also came from your office and was signed by you? 
A. Yes; certainly. 


Marked for identification Compl’ts’ Ex. 2 Marchand, May 18, 1884, 
J. H. H., Spee. Ex’r. 


182 X Q. Will you look at the paper now shown you and state 
whether it also came from your office and was signed by you? 
A. Yes; certainly. 


Marked for identification Compl’ts’ Ex. 3 Marchand, May 13, 1884, 
J. H. H., Spec. Ex’r. 
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Adjourned by consent to May 19, 1884, at 1 o’clock. 
J. HOMER HILDRETH, 
N. P. and Spec. Ex’r. 


165 N. Y., May 19, 1884. 


Adjourned by consent to May 20, 1884, 1 p. m. 
: J. HOMER HILDRETH, 
Spec. Ex’r. 


N. Y., May 20, 1884. 


Adjourned by consent to May 24, 1884, 1 p. m. 
J. HOMER HILDRETH, 


Spec. Ex’r. 


N. Y., May 24, 1884. 
Met pursuant to adjournment. 


Present: Counsel as before. 


CHARLES MARCHAND, recalled by defendant, and, in answer to 
further interrogatories propounded by said defendant’s counsel, tes- 
tifies as follows: 


183 R. D. Q. Have you examined under a microscope, during your 
examination here as a witness, the plaintiffs’ exhibit of the hair in 
question, marked Krause and filed with the clerk of this court ? 


(Obj. to as immaterial and not in redirect examination of any 
part of witness’ testimony on cross-examination, and therefore inad- 
missible.) 


A. Yes, sir. 
166 184 R. D. Q. When did you make such an examination ? 


(Same obj. as to R. D. Q. 183.) 


A. Tuesday last. 
185 R. D. Q. Will you describe its appearance under the glass? 


(Same obj. as to R. D. Q. 183.) 


A. The hair being seen through the microscope has the appear- 
ance of a tube with rugosities at the outside, which makes it very 
irregular. 

186 R. D. Q. Do the knobs or rugosities which appeared under 
the hair appear uniform jn size and shape and at even distances 
from one another along the longitude of the hair? 


(Same obj. as to R. D. Q. 183.) 


A. The knobs or rugosities are very irregular in form and shape, 
and the distance is also very irregular. As the hairseems to be per- 
fectly smooth—I mean perfectly uniform—between these knobs, I 
think the best would be to give the sketch of the hair. -I will doso 


now. 


a sc nee me an aoe ene ene 
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Drawing, May 24, ’84, J. H. H., N. P. and Spec. Ex’r. 


187 R. D. Q. Did the magnifying power of the glass present the 
hair of the same diameter, about, as you have represented it on the 
exhibit of this date? 


(Same obj. as to R. D. Q. 185.) 


A. Yes, sir; about. 
188 R. D. Q. Have you examined under the glass the three 
167 ~bunches of hair marked “ Defendant’s Exhibit 4 Marchand,” 
for identification, April 28th, 1884? 


(Same obj. as R. D. Q. 183.) 


A. Yes, sir. 
189 R. D. Q. Will you describe the appearance under the glass ? 


(Same obj. as R. D. Q. 183.) 


A. The appearance is very similar to the hair which I examined 
in the clerk’s office. 

190 R. D. Q. Were the two examinations made under the same 
magnifying power ? 

(Same obj. as R. D. Q. 183.) 


A. Yes, sir. 

191 R. D. Q. Have you also examined under the microscope the 
hair I now exhibit to you, marked for identification Def’t’s Exhibit 
No. 1, Apr. 23, 84, and Def’t’s Exhibit No. 2, Apr. 23, 1884, and 
Def’t’s Exhibit No. 3, Apr. 28, ’§4, Marchand ? 

(Same obj. as R. D. Q. 183.) 


A. Yes, sir. 
192 R. D. Q. Was the examination made under the same magni- 
fying conditions as the other two you have referred to? 


(Same obj. as to R. D. Q. 183.) 


A. Yes. 
183 R. D. Q. Describe the general appearance of Exhibits 1, 2, 
and 3 under the glass. 


(Same obj. as to R. D. Q. 183.) 


168 A. There is no appreciable difference between the appear- 
ance, rugosities, or knobs of the hair. 

194 R. D. Q. Will you examine the bunch of hair I now show 
you and marked Def’t’s Exhibit No. 6, May 24, 1884, J. H. H., N. P. 
and Spec. Ex’r, and tell us whether you prepared it; and, if so, by 
what process? 


Same obj. as to R. D. Q. 183. 


A. I treated it by the concentrated solution of peroxide of hydro- 
gen in the ordinary way. 


The same is submitted and marked Def’t’s Exhibit Marchand 


sce oedeenn naeeetieeamaaane tite ine ee - 
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195 R. D. Q. Have you examined Ex. No. 6 under the same mag- 
nifying conditions as were used in the other cases? 


Same obj. as to R. D. Q. 183. 


A. Yes, sir. 
196 R. D. Q. What is its appearance under the glass, as to knots 
or irregularities on the surface? 


Same obj. as to R. D. Q. 183. 


A. It is the same in appearance or similar to those I have de- 
scribed. Its general appearance is the.same. 

197 R. D. Q. How does this hair compare with the other Exhibits 
as to its fineness ? 


Same obj. as to R. D. Q. 183. 


A. This hair, compared with the others, is rather finer; itis a 
little finer. 
198 R. D. Q. What kind of hair was this Ex. 6 before it was 


treated ? 
Same obj. as R. D. Q. 188. 


169 A. Raw Chinese hair. 
199 R. D. Q. This has not been colored, has it? 


Same obj. as to R. D. Q. 188. 


A. No; it is just as it comes from the treatment. 

200 R. D. Q. Have you tested the hair Ex. No.6 in connection 
with the other exhibits, or can you say whether it is stronger or oth- 
erwise than the others ? 


Same obj. as to R. D. Q. 185. 


A. I have not tested it as to strength and don’t know the differ- 
ence now. 7 


No recross-examination by complainants’ counsel. 


C. MARCHAND. 


~ Taken, subscribed, and sworn to before me this 24th day of May, 


A. D. 1884. 
J. HOMER HILDRETH, 
Notary Public and Special Examiner by Consent. 


Adjourned, at request of defendant’s counsel,to May 31st, 1884, 


11 a. m. 
J. H. H., 
N. P. and Spec. Ex’r. 


Adjourned, at request of defendant’s counsel, to May 31st, 1884, 


11 a. m. 
J. H. H., 
N. P. & Spec. Ex’r. 
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New York, May 31st, 1884. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Further adjournment had, at request of defendant’s counsel, to 1 
p. m. this day. 


May 31, 1884—1 p. m. 
Met pursuant to adjournment. 


Present: Counsel as before. 


EMILE JEANTET, the defendant, recalled in his own behalf, testifies 
as follows in answer to his counsel’s interrogatories : 


18 R. D. Q. Defendant’s Exhibit No. 4 Marchand, for identification, 
April 28, 1884, is now shown you; please state where the three 
meches composing that exhibit came from. 


(Obj. to as immaterial.) 


The darkest one of the three came from Mr. Marchand. I pro- 
cured itfrom him. The one marked by the examiner “ Jeantet 1” to 
distinguish it from the two other meches annexed to it came from 
Paris, France. 

19 R. D. Q. When did you import that ? 


(Same obj. as to R. D. Q. 18.) 


A. About four years ago. 
171 20 R. D. Q. Did you import that at the same time that you 
imported the Complainant-’ Exhibits Kraus, which were pur- 
chased at your establishment ? 


(Same obj. as to R. D. Q. 18.) 


A. Yes. 
21 R. D. Q. Where did the third meche of Defendant’s Exhibit 4 
Marchand, for identification, come from ? 


(Same obj. as to R. D. Q. 18.) 


A. I bought it from John Bené, the complainant, last year—1883. 
22 R. D. Q. How long have you dealt in hair? 


(Same obj. as to R. D. Q. 18.) 


A. Twenty years. 

a D. Q. And do you consider yourself an expert in the busi- 
ness ¢ 

A. Yes. 

24 R. D.Q. Have you examined the three specimens of hair 
Sere ha Exhibit 4 Marchand, for identification, Apr. 28, ’84? 

ave. 

25 R. D. Q. Except the color, do you perceive any difference in 

the three spevimens composing that Exhibit 4? 
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(Same obj. as to R. D. Q. 18, and as leading.) 


A. I don’t. 
26 R. D.Q. In your judgment, would it be possible for any- 
172 body to tell whether the three specimens forming that ex- 
hibit had been treated in the same manner or by three dif- 

ferent processes ? 


(Same obj. as to R. D. Q. 25.) 


A. No; I don’t believe that any one can tell by what process it 
was made. 


e o . 3 . 
And the witness, being examined by counsel for complainant, on 
recross testifies : 


27 R. X Q. How are you enabled to say by the slight examination 
you have now made where you obtained each of these three speci- 
mens of hair? 

A. I know these three bunches of hair very well, because I put 
them up together myself. I remember the string and paper put on 
and the color of each bunch. 

28 R. X Q. Is the string different from the string you ordinarily 
use In putting up bunches of hair? 

A. It is different string. . 

29 R. X Q. How does it differ in color or texture ? 

A. In color and thickness. 

30 R. X Q. How much hair was there in the package which you 
imported about four years ago, of which you say a portion of the 
Exhibit 4 is a part? 

A. I don’t exactly remember. I can’t tell the number of pounds; 
me 125 pounds; it cost about $1,000; about 200 pounds I now 
think. : 

31 R. X Q. How are you enabled to remember that the hair in 
Exhibits Kraus was imported at same time? | 

A. Because I did not have any such hair of that kind in the place 
when I imported that lot. 

32 R. X Q. How much hair did you buy of Béné at the time you 
bought the hair in this Exhibit 4? 

A. About sixty pounds. 

33 R. X Q. Are you a chemist? 

A. No, sir. 


34 R. X Q. Have you ever refined hair by chemical pro- 
cesses ? 
173 A. No. 


35 R. X Q. Are you familiar with the chemical actions and 
reactions which take place in the process of refining hair ? 
. No. 

36 R. X Q. Are you a party toan agreement in which the sev- 
eral parties bind themselves to join in and share the expenses of 
defending suits against infringers of John Béné’s patent, under which 
this suit is brought? 


(Obj. to as incompetent and immaterial.) 
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A. I heard about the agreement, but I don’t belong to it. 
387 R. X Q. Have you not stated that you were a party to such an 
agreement ? 


(Same obj. as to R. X Q. 36.) 


A. I do net remember of saying that. 

38 R. X Q. Do you remember the time when Mr. Béné’s suit 
against Louis Bowsky was commenced ? 

A. Yes, I remember the occurrence. 

39 R. X Q. Did you not at that time, or immediately thereafter, 
meet Mr. Bowsky, Mr. Lois Rossignot, and others at the St. Nicholas 
Hotel, Broadway, N. Y., for the purpose of organizing a joint defence 
against Mr. Béné’s prosecutions ? 


(Same obj. as to R. X Q. 36.) 


A. We met there to speak to Mr. Béné, but not for making an 
agreement to defend a suit against us. 
40 R. X Q. What was the object of that meeting ? 
A. To speak to Mr. Béné and tell him not to bring a suit 
174 against us, to leave us alone; but I see we did not succeed. 
41 R. X Q. Was Mr. Béné one of the party—was he pres- 
ent ? 
A. Mr. Béné was to be there, but we only met him a little after- 
wards in the street. 
42 R. X Q. Then do you mean to say that you have no arrange- 
ment of the description mentioned with any parties? 


(Same obj. as to R. X Q. 36.) 


A. Yes. 
43 R. X Q. Do you know of any such arrangement between other 


parties ? 
(Same obj. as to R. X Q. 36.) 
A. No, sir. 
44 R. X Q. Did you see Mr. Smith, complainants’ counsel, at the 


St. Nicholas Hotel at the time of such meeting ? 
A. Iam not sure, but seems to me I saw him in the street. 


~ being further examined by his own counsel, defendant tes- 
tifies : 


45 R. D.Q. To whom did you deliver Defendant’s Exhibit 4 
Marchand, for identification, after making it up? 
A. To Mr. Melvin, my attorney. 
KE. JEANTET. 


Taken, subscribed, and sworn to before me this 31st day of May, 


A. D. 1884. 
J. HOMER HILDRETH, 
Notary Public and Special Examiner by Consent. 
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175 It is admitted that Defendant’s Exhibit 4 Marchand, for 
identification, April 28th, ’84, was delivered to Mr. Melvin, 
defendant’s solicitor, who has had it in his possession ever since, 
and produces it upon the hearing. 
Defendant’s counsel now offers in evidence Defendant’s Exhibit 
No. 1, for identification, Dec. 4, 83, and same is marked Exhibit I. 
Also Defendant’s Exhibit No. 6 Marchand, March 24, 1884, and 
same 1s marked Exhibit No. 6. | 
Also Defendant’s Exhibit No. 1 Marchand, April 238, ’84, for 
identification, and same is marked Exhibit I Marchand; also De- 
fendant’s Exhibit No. 2 Marchand, April 23, ’84, for identification, 
and same is marked Exhibit 2 Marchand. 
Also Defendant’s Exhibit No. 3 Marchand, April 23, 784, for 
identification, and the same is marked Exhibit 3 Marchand. 
Also Defendant’s Exhibit No. 4 Marchand, for identification, April 
28, 84, and the same is marked Exhibit 4 Marchand accordingly. 
J: He. 
N. P. and Spec. Ex’r. 
Defendant’s testimony closed. 


176 I, the undersigned, a special examiner duly appointed and 
acting in this cause by consent to take the testimony on be- 
half of defendant, as well as that heretofore taken on behalf of com- 
plainants, and likewise a notary public, duly commissioned and 
qualified, do hereby certify that,on theseveral days named in the depo- 
sitions hereunto annexed and herewith transmitted, I was attended 
at the place named in the caption and pursuant to stipulation of 
April 18th, 1884, by counsel for defendant and the complainants, 
respectively, and the witnesses named in the aforesaid deposition. 

That said witnesses and each of them were duly sworn and ex- 
amined and their depositions duly taken and subscribed, as appears 
in the record; that the exhibits marked and likewise hereto annexed 
were duly introduced in evidence in said cause during the taking - 
of the depositions to which the same each belong, and the same still 
remain in the same condition as when so introduced before me. 

And I further certify that the foregoing record comprises defend- 
ant’s complete case in defense as presented in this cause before me 
to date, and that Iam not connected by blood or marriage with either 
of the parties litigant herein, no¢é interested in the matter in con- 
troversy directly or indirectly. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office, at the city of New York, in the county and State 
of New York, this 3lst day of May, A. D. 1884. 

L. S.] J. HOMER HILDRETH, 
Notary Public and Special Examiner by Consent. 


177 DEPARTMENT OF THE INTERIOR, 
UnitepD States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the files of 
this office of the petition, oath, and specification as originally filed 
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in the matter of the letters patent No. 184,577, granted to John 
Béné November 21, 1876, for improvement in process for bleaching 


and refining human hair. 
In testimony whereof I, E. M. Marble, Commissioner of Patents, — 


have caused the seal of the Patent Office to be affixed this 3lst day 
of March, in the year of our Lord one thousand eight hundred and 
eighty-two, and of the Independence of the United States the one 


hundred and sixth. 
[u.s.J E. M. MARBLE, 


Commissioner. 
178 Petition. 


To the Commissioner of Patents: 
Your petitioner prays that letters patent may be granted to him, 
a resident of the city of Brooklyn, county of Kings, and State of New 
York, for the process as set forth in the annexed specification, and 
he hereby appoints A. L. Munson, of 239 Broadway, New York city, 
his attorney, with full power of substitution and revocation, to pros- 
ecute this application, to make amendments and alterations therein, 
to sign the drawings, td receive the patent, and to transact all busi- 
ness in the Patent Office connected therewith. é 
JOHN BENE. 


Endorsed: Patent Office, May 3, 1876. 
179 | Oath. 
STATE OF NEw YORK, 
City of Brooklyn, County of Kings, - 


John Béné, being duly sworn, deposes and says that he verily be- 
lieves himself to be the original and first inventor of the process of 
bleaching and refining human hair as described in the annexed 


' specification; that he does not know and do- not believe that the 


same was ever before known or used, and that he is a citizen of the 
United States. : 
JOHN BENE. 
Sworn to and subscribed before me this 16th day of March, 1876. 
Notary Public. 


(Endorsed: Patent Office, May 3, 1876.) 
180 Specification. 


To all whom it may concern : 

Be it known that I, John Béné, of the city of Brooklyn, in the 
county of Kings and State of New York, have invented a new and 
useful process for bleaching and refining human hair, which pro- 
cess is fully set forth and described in the following specification : 

This invention relates to that class of processes employed for 
bleaching and refining the coarse black human hair such as is im- 
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ported from China and Japan, and which in its natural state is 
unfit for use or sale in this market. The present process consists of 
a method of bleaching and refining by the use of certain chemicals, 
the combination and use of which is varied according to the fixed 
color that is to be given the hair when finished. 
181 In carrying out my invention for the purpose of producing 
from the coarse black hair alluded to a soft hair of a dark 
brown hue, I mix in a vat of glass or other suitable material four 
quarts of muriatic acid and one ounce of chloride of potash, into 
which solution the hair is dipped and retained until the desired 
fineness and shade or color is obtained. 

To change the same grade of black hair toa chestnut brown [ 
mix four quarts of muriatic acid, two ounces of chloride of potash, 
and one ounce bichromate of potash, into which the hair is im- 
mersed until the desired color is obtained. 

To produce a medium brown shade from the same grade of black 
hair I mix 13 lbs. bichromate of potash, one ounce sulphuric acid, 
five ounces fluoric acid, and sixteen quarts of warm water, and into 

this bath the hair is placed until it assumes the color desired. 
182 To produce a light brown color I add to the bath for pro- 

ducing medium brown sixteen ounces of muriatic acid, and 
immerse the hair therein as in the previous case. 

These processes all tend to the refining of the hair in addition to 
the bleaching, and they give ita soft appearance, entirely unlike the 
hair in its original state. 

In order to set the colors obtained by the processes as above de- 
tailed I prepare a bath as follows, which may be nixed in any suit- 
able vessel : : 

Four gallons warm water, one quart of muriate of tin, one ounce 
of bisulphide of soda, and four ounces of muriatic acid— 

The bleached hair being immersed in this bath until the colors 
are firmly set. 

As a finishing process for removing all impurities I wash the hair. 
in a final bath of water and ammonia, after which it is spread and 

dried, when it is ready for market. 
183 The hair, after being manipulated by my process as de- 
scribed, loses all of its original harshness of texture and 
color and assumes a soft, silken texture as well as a brilliant color, 
whose lustre is permanently retained. 

I claim as my invention the process of bleaching and refining 
human hair by means of a bath of muriatic acid, ch-oride of potash, 
bichromate of potash, fluoric acid, sulphuric acid, and warm water, 
in the quantities as named, which refines the hair and gives the 
color, and a second bath composed of muriate of tin, bisulphide of 
soda, muriatic acid, and warm water in the quantities as named, 
which fixes the color, substantially as and for the purposes as herein 


set forth. 
JOHN BENE. 
In presence of— 
A. L. MUNSON. 
LEWIS WILKENSON. 
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Ex’d: E. McK., E. L. L. 


184 Endorsed: Patent Office, May 3, 1876. 6333, D’r ’82. 
Filed Aug. 19, 1885. 


185 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Monday, the twenty-third day of February, in the year of 
our Lord one thousand eight hundred and eighty-five. 
Present: The Honorable William J. Wallace, circuit judge. 


Feb. T., 1885. Equity Cal. 
JOHN BENE et al. vs. EMILE JEANTET. 


The above cause coming on for final hearing upon pleadings and 
proofs, Mr. Samuel T. Smith is heard in behalf of complainant-; Mr. 
D. W. C. Brown is heard in behalf of defendant. 

Further argument adj. to 4th inst. 


186 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Wednesday, the twenty-fifth day of February, in the year 
of our Lord one thousand eight hundred and eighty-five. 
Present: The Honorable William J. Wallace, circuit judge. 


Feb. T., 85. Eq. Cal. 
JOHN BENE vs. EMILE JEANTET. 


The argument in the above cause being resumed this day, pur- 
suant to adjournment, Mr. Smith is heard in behalf of the com- 


plainant. 
C. A. V. 


187 Opinion. 
United States Circuit Court, Southern District of New York. 
JOHN BENE e¢ al. vs. EMILE JEANTET. 


WALLACE, J.: 

The patent in suit (reissue No. 8637, dated March 25, 1879, to 
John Béné, of Brooklyn) cannot be construed as broadly as is con- 
tended for by the complainants. If the first claim is interpreted to 
cover any method of refining coarse hair by treating it to a bath of 
such chemicals as will reduce the diameter of each hair it is void 
for uncertainty in the specification. The specification reads: “ In 
carrying out my invention (for the purpose of refining coarse hair) 
I treat the said coarse hair to a bath of such chemicals or chemical 
substances as will dissolve away a portion of the surface of each hair 
and thus reduce its diameter. I find that a solution of ‘a chlorine 
salt dissolved in an excess of muriatic acid serves my purpose as a 
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bath for this refining treatment, and I prefer,” etc. Were it not for 

the latter part of this description the specification would fail 
188 to comply with the statute. Those skilled in the art would 

derive no information from it which they did not already 
possess. ‘The patent is, therefore, to be construed as one for a proc- 
ess of refining hair by treating it in a bath composed of a solution 
of chlorine salt dissolved in an excess of muriatic acid, and the 
claims are to be limited accordingly. 

So far as appears by the proofs, Béné was the first discoverer of a proc- 
ess for refining hair. The fact that samples of refined hair were seen 
in Paris about the time Béneé made his discovery is not material, in 
the absence of any denial in the answer that Béné was the first and 
original discoverer of the process or of any allegation of want of 
novelty. As the case is presented he must be deemed the pioneer, 
and it follows that if the hair dealt in by the defendant was refined 
by a treatment in a bath of the chemicals mentioned in the specifica- 
tion, or of their equivalent, which contribute to produce the same 
result by substansially the same chemical action, the claims of the 

patent are infringed. 
189 The hair dealt in by the defendant was purchased in 

France, and the only question of fact in the case is whether 
it was refined by the patented process. The complainants rest their 
case upon the theory asserted by their expert, Mr. Keith, that refined 
hair like the defendant’s article cannot be produced except by the 
trea-ment in a bath of a chlorine salt and muriatic acid or their 
chemical equivalents. The defendant produces an expert, Mr. 
Marchand, who asserts the contrary, and who presents various sam- 
ples of hair which he states he refined himself by the use of different 
chemicals. It is quite impossible to reconcile the testimony of these 
two witnesses. An inspection of the exhibits on both sides does not 
aid the investigation . 

If Mr. Marchand isan honest witness the experimental tests made 
by Mr. Keith to show that Marchand’s formulas will not refine hair 
only prove that Keith did not pursue the formulas intelligently or 
faithfully. The issue is resolved into a naked question of credibility 

between these two witnesses. There may be enough in 
190 Keith’s testimony and in the cross-examination of Marchand 

to suggest suspicion that the testimony of the latter is unre- 
liable, but there certainly is not sufficient to subject him to the im- 
putation of perjury. Ordinarily under such circumstances it would 
be a proper exercise of discretion to direct an issue to be tried by a 
jury; but in the present case the complainants defeated the effort of 
the defendant to answer generally upon the merits, and confined 
himself solely to contesting infringement. Upon that issue they 
have not succeeded in establishing their case by a fair preponder- 
ance of testimony. 

It is more just to hold them to the result than to permit them to 
go to a jury, when, if they succeeded, it might well be that complete 
justice would not be done between the parties. 

The bill is dismissed with costs, but without prejudice to com- 
plainants bringing an action at law if they are so advised. 

15—167 
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191 (Endorsed :) United States circuit court, southern district 

of New York. John Béné et al. v. Emile Jeantet. Opinion. 
Wallace, J. U.S. circuit court. Filed March 6, 1885. Timothy 
Griffith, clerk. 


192 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the court-rooms, in the post-office building, 
in the city of New York, on the 3d day of March, A. D. 1885. 
Present: Hon. William J. Wallace, judge. 


Joun. BENE and ApDOLPH GRUNBERG vs. EMILE JEANTET. 


This cause, having come on to be heard at this term on the plead- 
ings and proofs taken and filed in the cause, and having been argued 
for the respective parties, now, therefore, upon consideration 
193 __ thereof, it is ordered, adjudged, and decreed that the com- 
plainants’ bill of complaint be, and the same hereby is, dis- 
missed, with one hundred and seventy-three ;23, dollars costs to 
the defendant, Emile Jeantet, against the complainants, John Béné 
and Adolph Griinberg, and that said defendant have execution 
therefor. 
And further ordered, adjudged, and decreed that said dismissal is 
without prejudice to said complainants bringing an action at law, if 


they are so advised. 
WM. J. WALLACE. 


Endorsed: U. 8. circuit court. John Béné & ano., plaintiffs, 

against Emile Jeantet, defendant. Decree dismissing bill. William 

P.S. Melvin, att’y for def’t, 407 Broadway, New York city. 

194 Consented to as to form. Sam. Tro. Smith, sol’r for complain- 

ant. U.S. circuit court. Filed Mar. 17th, 1885. Timothy 
Griffith, clerk. 


195 U.S. Circuit Court, Southern District of New York. 
JOHN BENE & ADOLPH GRUNBERG vs. EMILE JEANTET. 


We hereby consent that the foregoing papers, including letters 
patent number 184,577, shall constitute the record to be sent by the 
clerk of the circuit court of the United States for the southern dis- 
trict of New York to the U.S. Supreme Court on the appeal to said 
Supreme Court in the above-entitled cause, and that the exhibit in 
the cause be retained by the clerk of said circuit court until the 
hearing of said cause in the U.S. Supreme Court. 


New York, Aug. 17, 1885. 
SAM. TRO. SMITH, 
Solicitor for Complainant-. 
WM. P.S. MELVIN, 
Solicitor for Deft. 


(Endorsed :) U.S. circuit court. Filed Aug. 20, 1885. Timothy 
Griffith, clerk. 


~ 
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196 United States Circuit Court, Southern District of New York. 
In Equity. 


JouN BENE and Apo_pH Grinperc, Complainants and Appellants, 
v8. . 
EMILE JEANTET, Defendant and Appellee. 


To the Honorable the Supreme Court of the United States: 


The appeal of John Béné and Adolph Griinberg, the above-named 
complainants and appellants, respectfully showeth— 

That on the 24th day of April, 1882, the above-named John Béné 
and Adolph Griinberg filed their bill of complaint in the circuit 
court of the southern district of New York against the above-named 
defendant and appellee to enjoin and restrain the said defendant 
and appellee from infringing the reissued letters patent of the 
United States granted to the said John Béné, dated the 25 day of 
March, 1879, and numbered 8637, which letters patent were for im- 
provement in the treatment of hair, and were owned by the said 

complainant and appellant Béné, the complainant and appel- 
197 lant Adolph Griinberg holding an exclusive license there- 

under, and also praying for an account of profits and assess- 
ment of damages arising from said infringement; that a subpcena 
issued out of said court was duly served on the said defendant and 
appellee; that the defendant and appellee put in an appearance on 
the 5th day of June, 1882, and, on the 5d day of July, 1882, filed 
exceptions to the bill for scandal and impertinance; that, such ex- 
ceptions not being brought to arguement, and no answer or demurrer 
being filed, on the 1st day of March, 1883, said complainants and 
appellants entered a rule pro confesso; that on the 27th day of April, 
1883, said defendant and appellee made a motion to open defend- 
ant’s default, which was granted on terms; that on the 2d day of 
August, 18838, said defendant and appellee filed his answer denying 
the infringement, but not putting in issue the validity of the patent; 
that on the 4th day of September, 1883, the complainants and appel- 
lants filed’a general replication, whereupon such proceedings were 

had in the cause that on the 3d day of March, 1885, a final 
198 decree was made in said circuit court, wherein it was in sub- 

stance adjudged and decreed that the said bill of complaint 
be dismissed, with one hundred and seventy-three dollars and twenty- 
three cents costs, on which decree a judgment was entered in said 
circuit court on the 17th day of March, 1885, for said sum of $173.23 
in favor of defendant and appellee, which said decree and judgment 
is, as complainants and appellants are advised, erroneous, and ought 
to be reversed. 

Wherefore these appellants appeal from the whole of said decree 
of said circuit court to the Supreme Court of the United States, and 
respectfully pray that the decree of the said circuit court and the 
bill, answer, pleadings, deposition, evidence, and proceedings in the 
said cause may be sent to the Supreme Court of the United States 
without delay, and that the Supreme Court will proceed to hear the 
same anew, and that the said decree of the circuit court and every 
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part thereof may be reversed or such other decree made as to the 
said Supreme Court shall seem just. 
199 JOHN BENE anp 
ADOLPH GRUNBERG, 
By their solicitor, SAM. TRO. SMITH. 


SAM. TRO. SMITH, 


Solicitor and of Counsel for Complainants and Appellants. 


The foregoing appeal is allowed. 
March 27th, 1885. 
WM. J. WALLACE. 


[Endorsed :] U.S. circuit court, so. dist. of New York. In equity. 
John Béné and Adolph Grinberg vs. Emile Jeantet. Copy appeal. 
Sam. Tro. Smith, sol’r for compl’ts, 291 Broadway, New York city. 
U.S. circuit court. Filed Mar. 27, 1885. Timothy Griffith, cl’k. 


SouTHERN District or New YorK, | ais 
City & County of New York, “agi 


200 Charles A. Cushing, being duly sworn, says that on the 

27th day of March, 1885, he served the within bond on Wm. 
P. S. Melvin, solicitor for the defendant, Emile Jeantet, by leaving 
a true copy thereof at his office, between 2 & 3 o’clock p. m., in his 
absence, with a person of full age in charge of said office. 


CHARLES A. CUSHING. 


Sworn to before me this 27th d’y of March, 1885. 
[L. s.] J. HOMER HILDRETH, 
Notary Public, N. Y. Co. 


201 United States Circuit Court,Southern District of New York. 
- In Equity. 


JoHN BENE and ADOLPH GRUNBERG vs. EMILE JEANTET. 


To the honorable the Supreme Court of the United States: 


Know all men by these presents that we, William Blossfeld, of the 
village of Flatbush, in the county of Kings and State of New York, 
and Thomas Salt, of the city of Brooklyn, in the county of Kings 
and State aforesaid, are held and firmly bound unto the above- 
named Emile Jeantet in the sum of one thousand dollars, tu be paid 

to the said Emile Jeantet or his assigns; for the payment of 
202 ~=whiich, well and truly to be made, we bind ourselves and each 

of us, our and each of our heirs, executors, and administra- 
tors, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the twenty-sixth day of March, 
in the year of our Lord one thousand eight hundred and eighty- 
five. 

Whereas the above-named John Béné and Adolph Grinberg have 
if taken an appeal to the Supreme Court of the United States to re- 
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verse the decree rendered in the above-entitled cause by the circuit 
court of the United States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if 

203  theabove-named John Béné and Adolph Grinberg shall prose- 

cute their said appeal to effect and answer all costs and dam- 

ages if they shall fail to make good their plea on said appeal, then 

this obligation shall be void; otherwise the same sliall be and re- 

main in full force and virtue. 
WILLIAM BLOSSFELD. [t.s. 
THOMAS SALT. a 7 


Sealed and delivered, taken and acknowledged, this twenty-sixth 
day of March, 1885, before me— 
[L. s.] J. HOMER HILDRETH, 
Notary Public, N. Y. Co. 


UnitEp States oF AMERICA, 
Southern District of New York, City and County of New York, 


William Blossfeld, being duly sworn, deposes and says that he is a 
freeholder residing in the village of Flatbush, in the county 

204 - of Kings, State of New York, and that he is worth the sum 
of two thousand dollars over and above all his just liabilities. 


WILLIAM BLOSSFELD. 


Subscribed and sworn to before me this twenty-sixth day of March, 
1885. 
[L. s.] J. HOMER HILDRETH, 
Notary Public, N. Y. Co. 


UNITED STATES OF AMERICA, 
Southern District of New York, City & County of New York, 


Thomas Salt, being dulysworn, says that he is a freeholder resid- 
ing in the city of Brooklyn, county of Kings, and State of 
205 New York, and that he is worth the sum of two thousand 
dollars over and above all his just liabilities. 
THOMAS SALT. 


Subscribed and sworn to before me this twenty-sixth day of March, 


1885. 
J. HOMER HILDRETH, 
Notary Public, N. Y. Co. 


(Endorsed :) U.S. circuit court,so. dist. of New York. In equity. 
John Béné and Adolph Grinberg vs. Emile Jeantet. Bond on 
appeal to Supremne Court. Sam. Tro. Smith, sol’r for compl’t-, 291 
Broadway, New York city. The within bond on appeal is approved 
Mar. 27, 1885. W.J. Wallace. Appr. as to form and sufficiency of 

sureties this 8th day of April, 1885. Timothy Griffith, clerk. 
206 U.S. circuit court. Filed Mar. 27, 1885. Timothy Griffith, 
clerk. 


- 
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207 By the Honorable Wm. J. Wallace, one of the judges of the 
circuit court of the United States for the southern district 


of New York, to Emile Jeantet: 


Whereas John Béné and Adolph Griinberg have lately appealed 
to the Supreme Court of the United States from a decree lately ren- 
dered in the circuit court of the United States for the southern dis- 
trict of New-York, made in favor of vou, the said Emile Jeantet, and 
have filed the security required by law: 

You are therefore hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the second Monday of October, 
A. D. 1885, to do and receive what may appertain to justice to be 

done ip the premises. 
208 Given under my hand, at the city of New York, in the 
second circuit, the 27th day of March, in the year of our Lord 
one thousand eight hundred and eighty-five. 


WM. J. WALLACE. 


SOUTHERN District oF New YORK, 
State of New York, City & County of New York: 


Charles A. Cushing, being duly sworn, says that on the 27th day 


of March, 1885, he served the foregoing citation on W. P.S. Melvin, 
solicitor for the defendant, Emile Jeantet, by leaving a true copy 
thereof in his office, between 2 and 3 o'clock p.m., in his absence, 
with a person of full age in charge of said office. 


CHARLES A. CUSHING. 


Sworn to before me this 27th day of March, 1885. 
J. HOMER HILDRETH, 
Notary Public, N. Y. Co. 


209 (Endorsed:) U.S. circuit court, so. dist.of New York. In 

equity. John Béné and Adolph Griinberg v. Emile Jeantet. 
Citation. Sam. Tro. Smith, sol’r for compl’ts & appellants, 291 
Broadway, New York city. U.S. circuit court. Filed Mar. 27, 
1885. Timothy Griffith, clerk. 


210 UwniTrep STATES OF AMERICA, aa 
Southern District of New York 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to two hundred and nine, inclusive, contain a true and complete 
transcript of the record and proceedings had in said court in the 
ease of John Bené and Adolph Grtnberg, complain’ts and appel- 
lants, against Emile Jeantet, defendant and appellee, as the same 
remain- of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 


& 


— 
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be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 20th day of August, in the 
year of our Lord one thousand eight hundred and eighty-one, and 
of the Independence of the United States the one hundred and 
tenth. 

[Seal of the U. S. Circuit Court, South’n Dist. of New. York. ] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C. C. U. S. No. 167. John 
Béné and Adolph Grinberg, appellants, vs. Emile Jeantet. Filed - 
October 20, 1885. : 
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Supreme Gout of the WMnited States, 


OCTOBER TERM, 1888. 


No. 167. 


JOHN BENE ann ADOLPH GRUNBERG, 
Appellants, 


against 
EMILE JEANTET.. | 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
SOUTHERN DistTRicT oF NEw York, 


APPELLANTS’ POINTS 


: 1ORRCO Sore eration ange gree earners se 
i , ‘ J . 


SAM. TRO. SMITH, 
~ Solicitor for Appellants, 
and of Counsel, 
132 Nassau Street,. 
New York City. 


LIVINGSTON MIDDLEDITCH, Printer, 26 Cortlandt Street. 


AM. S. Supreme Gout. 


JOHN BENE AND ADOLPH GRUN- 
BERG, 
Appellants, 


‘ In Equity. 
VS. 


EMILE JEANTET, | 
Appellee. | 
yor J 


Appeal from the Circuit Court for the Second 
Circuit and Southern District of New York. 


Statement of Case. 


This cause was commenced by Bill of Complaint, 
April 25, 1882, for an injunction, accounting and 
damages, for the infringement of reissued Letters 
Patent, issued from the United States Patent Office 
to complainant, John Béné, on the 25th day of 
March, 1879, and numbered 8637, for an improve- 
ment in the treatment of hair. (Printed Record, 
pp. 48 to 50.) 

The answer of the defendant does not controvert 
the validity of*the Letters Patent, nor allege want 
of novelty; the issue being subtantially restricted to 
a denial of infringement. (Printed Record, p. 10.) 

On the trial of the cause in the Circuit Court the 
bill was dismissed on the grounds that the first 


9 


claim of the patent was void for uncertainty, and 
that the patent must be construed as one for a pro- 
cess of -refining hair by treating it ina bath com- 
posed of a solution of a chlorine salt dissolved in 
an excess of muriatic acid ; and the claims thereof 
limited accordingly. (Printed Records, p. 112, 
folios 187-188. ) 


Assignment of Error. 


It is contended on the part of the appellants, that 
the Circuit Court before which the cause was heard 


erred. 


First.—In holding the first claim of the patent 
void for uncertainty. 


Second.—In holding the patentee toa narrow con- 
struction of the patent, and limiting him to his 
second claim. 


Third.—In holding that the complainants had 
failed to prove the infringement. 


Fourth.—In holding that there was not a fair 
prepondence of testimony in favor of complainant. 


Fifth.—In not holding that defendant had in- 
fringed the sixth claim of the letters patent. 


Sizth.—In not holding that all the claims of the 
patent were valid, and that the defendant had in- 
fringed the First, Second and Sixth Claims, and 
directing a decree for an injunction, accounting, 
and assessment of damages. 


In view of the pleadings in the case, it is only 
necessary to consider the following questions, in 
connection with the assignment of error. 


3 
First. 


W hat are the nature and scope of the patent, as 
elucidated by the specification ? 


Second. 


Do the goods sold by the defendant, or the meth- 
od or process by which they are treated, come 
within the description of such goods and process, 
as set forth in the claims’and specification of Béné’s 
reissued Letters Patent, No. 86377 


Third. 


Are the complainants entitled to a decree for an 
injunction, accounting, and damages ? 


POINT I. 


The nature of ths claims is, a discovery that the 
disintegrating property of a certain class of chemi- 
cals, can be utilized to reduce the diameter of hair, 
without destroying it, by using such chemicals ina 
bath in which the hair is dipped and manipulated, 
and 

‘The scope of the patent is broad enough to cover 
the use of all chemicals, which, when so used, will 
corrode, dissolve‘away, oxidize, or in any way dis- 
integrate the surface of the hair so as to reduce its 
diameter, without destroying the remaining portion. 


4 
First Claim 


The first claim of the patent is for the ‘‘Method 
of refining all grades of coarse hair, which con- 
sists in subjecting it to the action of chemicals, 
whereby the surface of each hairis corroded or dis- 
solved away, and its diameter reduced substantially 
as set forth.’’ 


a.—This claimis generic, for a discovery or invention 
which is new; fora method of treating hair prev- 
ously anknown in the art; producing an effect 
and product equally unknown and new; viz., 
the effect of reducing coarse hair to hair of 
fine texture; and the product of fine hair, man- 
ufactured from coarse hair. 

The disintegrating power of chemicals has long 
been Known, and thousands of inventions are based 
upon their application to the arts; but Mr. Béné 
was the first to discover a method by which this 
power could be applied to refining, or reducing the 
diameter of hair; and being the pioneer in this field 


of discovery is entitled to a broad claim to cover 


that invention. 

This claim should not be limited to any 
specific chemical or combination of chemicals, but 
should be extended to all such, as by their well 
known force and reaction, would produce the same 
effects and products in the same way, according to 
his claims and specification liberally construed. 


4.—This claim,standing alone without other aid than 

the specification, would enable those skilled in 

the art to practice the method, and produce the 
refined hair. 

A skilled chemist would be able to select 

such chemicals as would corrode, dissolve away, 

oxidize or disintegrate, the substance com- 


5 


posing the hair tissue ; this would come within 
his chemical Knowledge. 

The specification points out the proper method 
of applying them, viz: the combination of the 
ingredients ina bath, and the dipping, manip- 
ulation and treatment required. 

It should be borne in mind that the discovery 
on which the patent is founded is not the power 
of the chemicals to disintegrate animal tissue; 
that was already well Known; bunt the method 
of treatment which will by the use of such 
chemicals reduce the diameter of the hair with- 
out destroying its identity or integrity. 

If the description contained in the patent is 
sufficient to enable a skilled chemist to carry 
out the process, it is all that the law requires. 

This description need not be couched in 
strictly technical terms, to be construed by 
strictly technical rules; common words and 
expressions, which convey a common meaning, 
are to be liberally construed. 

The specification describes the method asa 
treatment in a bath, by dipping, manipulation, 
washing and cleansing. 

For specific illustration, one particular bath 
is described as the one preferred by the inventor. 


The fact that he prefers this bath is conclusive 
that his invention is not confined to this one, but 
includes others which will accomplish the purpose, 
but not equally to the taste of the inventor. 

He might have described many baths, each with 
different corroding, dissolving or disintegrating 
substances, but the one is sufficient to enable the 
skilled chemist to.carry out his discovery with all 
similar ingredients. 

He mentions several different acids and other 
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chemical compounds not named in the second claim, 
the use of which he recommends under certain cir- 
cumstances: 

He describes the vessels in which he places the 
liquid, and the manner of applying by dipping and 
manipulating. 

All this description is applicable to the first claim, 
as well as the others, and gives ample instructions 
to those skilled in the art to enable them to carry 
out the invention. 

There is no uncertainty about it. It is to be 
done substantially as set forth ; that is, by dipping 
and manipulating in the disintegrating bath till the 
desired fineness is obtained, with subsequent wash- 
ing and cleansing. 


Second Claim. 


The second claim is for ‘t the method of refining 
coarse hair, which consists in subjecting it to the 
action of a bath composed of muriatic acid, in 
which is dissolved a chlorine salt, substantially as 
set forth.’’ : 


a.—This claim is specific, and is intended to cover 

one phase of the method or treatment included 
in the invention and discovery. 

It embodies the acid and salt preferred by the 
inventor. 

It does not in any sense limit the first claim. 

It leaves those who choose to avail themselves 
of thediscovery, to use any other disintegrating 
acid or salt which they may prefer or fancy. 

It simply points out one of the disintegrating 
baths that may be used in carrying out the in- 
vention described in the first claim, and in the 
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first clanse of the specification, descriptive of 
the method of treatment [printed record, page 
49, 10th line from top], viz. : one bath for sub- 
jecting the coarse hair to the action of the 
chemicals to produce the desired effect. 


Third Claim. 


The third claim covers refining and bleaching in a 
chemical bath-of acid and a chlorine salt, and then 
in a bleaching bath. 


a.—This claim is also specific, and describes another 
manner of carrying out the refining process 
claimed generically in the first claim, with the 
addition of a bleaching bath. 

It is broader than the second claim, in that it 
does not specify any one.,acid, but leaves the 
operator to select at his option from among the 
well-known disintegrating acids one which will 
produce the desired reaction. 

This claim has no limiting effect on the first 
claim. 


Fourth Claim. 


This claim is also specific, the refining clause be- 
ing as broad as in the third claim; and also contains 
bleaching and fixing baths. 

It has no limiting effect on the first claim. 


Fifth Claim. 


This claim is also specific; the refining clause be- 
ing as broad as the third claim; and also contains 
bleaching, fixing and cleansing baths. 
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It contains nothing that can have any limiting ef- 
fect on the first claim. 


The first claim is generic, for the real discovery, 
viz: for the reduction of the diameter of hair, so 
as to.make a fine grade of hair from a coarse, un- 
marketable hair, by dipping and - manipulating it 
in a bath of such chemicals as will disintegrate and 
remove its surface, until it is of the desired fine- 
ness. 

The second, third, fourth and fifth claims are 
specific and subsidiary, not limiting the first claim, 
but explaining the details of the treatment and cov- 
ering also bleaching and cleansing baths. 


Sixth Claim. 


The sixth claim is for a new article of commerce 
and manufacture; hair of fine texture produced 
from any grade of coarse hair, either animal or hu- 
man, by the method of refining substantially as de- 
scribed. 
a.—This claim is generic and refers to the kind of 

hair which is produced by. the process referred 
to in the first claim. 

The article, at the time of the discovery of 
Béne, was new, never before having been known 
or used. 

6.—This claim is a valid and legitimate claim for a 
new article of commerce and manufacture, and 
the patent properly covers all such goods, pro- 
duced by any process of refining like that re- 
ferred to in the patent—viz.,by subjecting it to 
the action of chemicals, whereby the surface of 
each hair is disintegrated and removed sub- 
stantially as described. 
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The nature and scope of the invention and | 
claims must be ascertained from the instrument 
itself, without reference to extrinsic evidence. 
The answer does not deny that Bérié was the 
first and original discoverer of the process, or 
allege want of novelty. 


POINT II. 


The process by which the hair sold by Jeantet 
was refined is the same as that described in Béné’s 
patent, viz., the removal of the surface by the use 
of chemicals which disintegrate the substance, the 
chemicais used being the same specified by Béné 
in his claims and specification. or their equivalents. 


a.—The removing of the surface by Cisintegrating 
chemicals is the invention or discovery made 
by Béné, plainly indicated and described in 
his specification and claims. 

The method employed by him for the purpose 
was the use of such chemicals in a bath in 
which he dipped and manipulated the hair 
until a sufficient quantity of the surface was 
removed to reduce the hair to the desired 
fineness (Printed record, p. 49, 18th line). 

If his discovery had been limited to the solu- 
lution described in his second claim ; why does 
he call that his preferred solution? And why 
does he name other acids and ingredients when 
a more intense bath is desired? And why does 
he not limit all his claims to muriatic acid? 

That his invention covers all that the process 
will accomplish by the use of any disintegrat- 
ing chemicals, is evident from the testimony of 
both the experts who testified. 
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All that is ciaimed to be accomplished by 
the use of such chemicals is, the disintegrating 
and removing of the surface of the hair, by im- 
mersing and manipulating it in a chemical 
bath. } 

The only process by which this can be done 
is to use such chemicals as will disintegrate the 
surface, and not destroy the integrity of the 
hair. 


6.—The witness Keith testifies to the 
effect of the solution named in the second claim, 
as dissolving rapidly from the surface of the hair 
a portion of its material, and thus reducing the 
hair in diameter (printed record, p. 33, ans. 6), 
and in the next answer names other chlorates 
and chlorides which act in a similar way, 
‘‘when materials are present which give oxygen 
to the bath ;’ showing that in the general term 
‘‘dissolution”’ he includes oxidation, which 
may take place in the bath. 

In ans. 12 he describes the action of the bath, 
showing oxidation, and characterizing the action as 
both a solvent and disintegrating one. 

In answer 19 he says that any method under 
which, by the action of chemicals, the surface of 
the hair is dissolved or corroded away, so as to 
reduce its diameter, comes within the province, or 
falls within one or more of the claims of the patent, 
and gives his reasons. 

In ans. to q. 81 (printed recond, p. 42), he de- 
scribes Béné’s method as he saw it performed at 
Béné’s factory. 


c.—The witness Marchand, in describing the known 
oxidizing agents, says, ‘‘and another, which has 
been used for many years in the laboratories, 
and very powerful, is the reaction which takes 
place when you put some chlorate of potash in 
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some muriaticacid. The gases which are gener- 
ated in that reaction have a very great oxidizing 
power in the nascent state. In that reaction the 
different gases are the only active agents. There 
isall the chlorides, properly treated with acids.” 
(printed record, p. 81, ans. 7). In the same con- 
nection the witness says that all these oxidizing 
agents are, or may be used in refining and 
bleaching hair. 

In his answers 14 to 17(Printed Record, p. 82), 
he describes several methods of refining hair. 

All but one of the solutions he mentions contained 
chlorine. 

The solution in which he says the hair ‘‘ Exhibit 
Marchand No. 1°’ was refined contained chlorine 
in water. 

The solution in which he says the hair ‘* Exhibit 
Marchand No. 2”’ was refined, contained chlorine 
in the muriatic acid, whieh is hydro-chloric acid. | 

The third solution is the only one which contained 
no chlorine. 

Yet all these solutions are, according to his testi- 
mony, oxidizing agents—the same in operation as 


Béné’s solution—-that is, they disintegrate and re- 


move the surface of the hair. 

His answers to x qq. 59 and 60 (printed Record, 
p. 89), shows that the difference between the differ- 
ent oxidizing agents in refining hairis only a dif- 
ference in degree. 

In answers to x q. 71 (Printed Record, p. 90), he 
says that when hair has been submitted to any oxi- 
dizing agent the roughness of the surface is oxi- 
dized and removed. | 

In answer to x q. 67 (Printed Record, p. 89), he 
says that hair can be reduced in size by the use of 
peroxide of hydrogen. 

In his answer to x q. 79 (Printed Record, p. 91), 
he says that one of the ingredients forming peroxide 
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of hydrogen is muriatic acid, which contains 
chlorine. 

In his answer to x q. 98 (Printed Record, p. 93), 
he ‘describes the oxidation of hair by the use of 
permanganate of potash and sulphurous acid, as 
being the same reaction and effect produced by the 
chlorate of potash and muriatic acid. 

In testifying concerning three bunches of bair 
introduced in evidence by defendant, x qq. 18 to 21 
(Printed Record, p. 83), he says they were treated 
similarly and with the same result. 


d.—Defendant Jeantet testifies (printed record, p. 
106, in answers 18 to 21), that one bunch of the 
hair last mentioned he had of Marchand, one 
bunch from Paris, and one bunch from com- 
plainant Béné. 

This witness can see no difference in them, 
thinks ne one can tell by what process the hair 
was made, and says in the same connection 
that he is no chemist, and has never refined 
hair by chemical process. 

By summarizing these items of evidence we nat- 
urally arrive at the following conclusions : 

1.—That the result of Béné’s process is to disinte- 
grate and remove the surface of the hair and 
make it finer. 

2.—That this is due to the action of the chemicals 
in the bath in which the hair is treated—call 
the action what you will— dissolving, corroding, 
oxidation, chlorination. 

3.—That the hair sold by Jeantet as refined Chinese 
hair, was refined by the use of chemicals in 
precisely the same manner. 

4.—Keith says by the use of acid and chlorates. 

5.—Marchand says by some oxidizing agent, he 
cannot tell which. 

6.—That the only difference between the processes 
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is a difference in the name of the result of the 
reaction. 

7.—That all reduction of hair is by disintegration, 
which may be produced by a bath composed of 
muriatic acid and chlorate of potash, or of 
other disintegrating or oxidizing agents. 

8.—That the words ‘‘ corrode’’ and _ ‘‘ dissolve 
away,’ in Béne’s patent, should be construed 
to include oxidation, chlorination, or other 
terms denoting disintegrating chemical action. 

9.—That all the chemicals used in the process 
named by the witness Marchand are the equiv- 
alents of the chemicals named in Béné’s second 
claim. 

10.—That the three bunches of hair referred to 
above are conclusive evidence in support of the 
claims of Béné, becanse both the defendant and 
his expert agree that they are alike, refined by 
the same action of chemicals which has pro- 
duced a product that is identical—as one can 
not be distinguished from the other—one manu- 
factured by Béné, one by Marchand, and onein 
Paris. 


POINT III. 


The patent in suit is a pioneer patent, Béné being 
the first and original inventor of a method of refin- 
ing hair. 
a.—Neither the validity of the patent nor priority 

of invention is denied by the answer. 


6.—The bill alleges that Béné was the first and 
original inventor (Printed Record, p. 2). 
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c.—The validity of the patent and priority of inven- 
tion have been established in the Courts (Print- 
ed Record, pp. 8 and 9). 


d.—The complainant Béné testifies to his discovery 
and experiments (Printed Record p. 26, ans. 
63). 


e.—There is no evidence of the existence of any 
other invention or patent on the subject of re- 
fining hair. 


POINT IV. 


As the pioneer inventor in the art of refining hair, 
Béné is entitled toa broad claim and liberal con- 
struction. 


a.—It has been the general] practice of the Patent Of- 
fice, sustained by the Courts, to award a broad 
claim to the pioneer in any field of discovery— 
not so broad as to exclude new inventions—but 
broad enough to cover the real invention, and 
prevent others, stimulated by the discovery, 
from dispoiling him of the advantages of his 
invention by slight or equivocal improvements, 
or by colorable differences. 


6.—The real invention, in this case, is the reduc- 
tion of the diameter of the -hair by the use of 
chemicals which will disintegrate the surface. 


c.—The inventor commenced his experiments with 
chloride of lime and acids for bleaching pur- 
poses, and during those experiments discovered 
the method of refining, which he afterwards 
carried to perfection. 
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There are scores of disintegrating agents _be- 
sides chloride of lime, which disintegrate anl- 
mal tissue. None of these had ever been ap- 
plied to refining hair. Noone ever knew they 
could be so applied untii Béné’s discovery. 


d.—lf, by the use of any other disintegrating 
agents, the inventur can be met, and his patent 
rendered useless, what is the value ofthe fran- 
chise awarded him by the patent office ? 

The courts do not favor such piratical eva- 
sion of the inventor’s rights. They seek to se- 
cure his right to the use of his real invention 

In this case, to limit the invention and pa- 
tent to the use of one salt and one acid, would 
be to ignore the real invention, and throw it. 
open to the public. 

If the terms used by Béné in his claims 
and specification are not broad enough to 
satisfy the fastidious, they"are sufficient, taken 
with the well-Known reactions caused by the 
well-known chemical combinations, to point with 
unerring certainty to the result sought and 
obtained by the discovery, viz.: the disintegra- 


tion and removal, by the bath, of the surface of the 


hair, and the production of a new article of manu- 
facture and commerce,—hair of fine texture pro- 
dueed from coarse hair—by the use of a disinteg- 
rating chemical bath. 

In the case of the American Bell Telephone Co., 
8th Fed. Rep., 509, it was held that where the in- 
ventor had discovered a new art, he had a right to 
hold the broadest claim that can be permitted in 
any case. : 

In the case of Vogler v. Semple, 7 Bill., 382, this 
inventor, being the first in the field, his claims were 


construed broadly. 
In the case of Worswick Mfg. Co. #. City of Buf- 
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falo, 20 Fed. Rep., 126, it was held that where the 
inventor is the first to enter a particular field of in- 
vention, the claim of his patent should be construed 
broadly, to cover any similar apparatus which 
effects the same result in substantially the same 
manner. : 

In the case of Pickhardt v. Packard, 22 Fed. 
Rep.. 530, it was held that a party being the first 
discoverer of a process for making a certain pro- 
duct is entitled to make a broad claim for the prod- 
uct made by his process, or by any method which 
is the equivalent of his process. 

In Hammerschlag v. Scamoni, 7 Fed. Rep., 584, it 
was held that when the patent is a pioneer. and a 
foundation patent, both as to process and machine, 


it is not to be construed as confined to specific 


details, if fairly admitting of the liberal construction 
sucha patent is entitled to. 

In the case of Rapp v. Bard, 1 Fisher, 196, it is 
held that, when the patentee is the first in the art, 
his patent may have a broader construction. 

In the case of the Standard Measure Co. v. Teague, 
15 Fed. Rep., 390, it is held that, when the patentee 
has discovered a wholly new art or method, his 
patent will be broadly construed to cover all such 
mechanical means as embody the real invention. 

In the case of Knapp v Joubert. 19 Blatchford, 
148, it is held that when the inventor was the first 
to employ his device for the peculiar functions 
performed, he was protected, not only in the par- 
ticular devices which he employed for this purpose, 
but against all other devices which are the equiva- 
lent of his. 

In the case ‘of Stowe v. Chicago, 104 U. 8. Rep., 
547, it is held that, a patentee who is the first to 
make an invention, is entitled to his claim for all 
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uses and advantages which belong to it, whether he 
perceives and states them all or not. | 


To the same purport see 18 Wall. 453. 


In the recent Bell Telephone cases, 126 U. S. Rep., 
p. 538, the learned Chief Justice, in the opinion of the 
Court, uses these words: ‘‘ It is undoubtedly true, 
that when Bell got his patent he thought the 
magnet method was the best, indeed he said in 
express terms he preferred it; but that does not 
exclude the use of the other if it turns out to be 
the most desirable way of using the process, under 
any circumstances, ”’ 

When Béné says he prefers muriatic-acid and 
chlorate of potash, why should he be precluded 
from using sulphurous acid and permanagate of 
potash, if they will accomplish the same result in 
his process ? 


e.—Whether the inventor is a pioneer or not his 
patent should be liberally construed. 


In the case of Webster Loom Co. v. Higgins, 105 
U.S. Rep. 580, it was held that a specification is 
sufficiently clear and descriptive when expressed in 
terms intelligible to a person skilled in the art to 
which it relates. 

In the recent decision in the Bell Telephone cases, 
126 U.S. Rep. p. 536, the learned Chief Justice in giv- 
ing the opinion of the Court uses these words: ‘‘It is 
enough if he describes his method with sufficient 
clearness and precision to enable those skilled in the 
matter to understand what the process is, and if he 
points out some practicable way of putting it in 
operation,” &c. This, Béné did; he described 
clearly and distinctly his process of treating the 
hair in a bath of such chemicals as would dissolve 
away a portion of the surface, and reduce the di- 
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ameter. He then points ont one specific solution by 
which it can be done, and refers to other ingredients 
that may be used when desired. 

To same purport see also 


Mowry v. Whitney, 14 Wall., 620. 

Kline ». Russell, 19 Wall., 33. 

Goodyear & Co. v. Gardiner, 3 Cliff., 408. 
Un. Sugar Ref. Co. ». Mattheison, 3 Cliff. ,39. 
Corning v. Burden, 15 How., 252. 


The same doctrine of liberal construction is found 
in scores of cases, and it is confidently believed that 
no case can be found where the pioneer inventor has 
been limited to the narrowest possible construction 
of his claims. 

The specification is to be used as an aid in 
interpreting the claim. 


Brooks v. Fiske, 15 How., 312. 

Hogg v. Emerson, 16 How., 587. 

Merrill ». M. 8S. & N. I. R. R. Co., 1 Waill., 
491. 

Seymour 2. Osborne, 11 Wall., 516. 


POINT V. 


The patent in suit being a pioneer patent, the 
patentee is entitled to the benefit of the doctrine of 
equivalents in its broadest sense, and the use of any 
equivalents of muriatic acid and chlorate of potash, 
to disintegrate and remove the surface of the hair, 
constitutes an infringement. 


a.—The question arises, what are equivalents under 
a proper construction of the patent ? 


If the first claim is valid there can be no question 


‘but that any chemicals which would corrode or dis- 
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solve away the surface of the hair by disintegration 


would infringe. 


If, as held by the learned Judge before whom the 
‘ause was tried at circuit, the patent is to be con- 
strued as one ‘‘for a_ process of refining hair by 
treating it ina bath composed of a solution of a 
chlorine salt in an excess of muriatic acid,’’ it be- 
comes important to enquire what are the equival- 
ents of the muriatic acid, and the chlorine salt. 

This must be determined by the function perform- 
ed by the muriatic acid and chlorine salt. : 

That function is to disintegrate the surface of 
the hair by chemical action,—by corroding, dissolv- 
ing, cauterizing, oxidation or chlorination,—so that it 
may be removed by the liquid of the bath. 

It would seem that any chemical, or combination 
of chemicals, which would, in a bath, when used 
according to Béne’s directions, disintegrate and re- 
move the surface of the hair, so as to reduce the 


diameter, must,—in view of the first claim, and the 


well known fact that such substances would disin- 
tegrate animal tissue,—be regarded as the equival- 
ents of the substances described in the second claim. 

It is not enough to say that any, or all the chlor- 
ides and chlorates would be classed in such list. ' 
These are not equivalents, simply. They are more. 
They are like substances. They are all chlorine salts. 

The pioneer inventor is entitled under the second 
claim to the use of chlorine salts and their equiva- 
lents, together with muriatic acid and its equiva- 
lents. 

That defendant’s expert refined hair by using sub- 
stances different from those named in the second 
claim does n*t prove that the substances he used 
were not the equivalents of the chlorine salt and 
muriatic acid of Béné’s bath. 

It has been held repeatedly that the inventor is 
entitled to all the results flowing from his discovery, 


20 


although he might have been ignorant of some of 
them. 

Béné made the original discovery that such chem- 
icals as would disintegrate animal tissue conld be 
used in a bath to refine coarse hair. Not being a 
chemist he did not know all the substances that 
could be used in his process, but under the law ap- 
plicable to pioneer inventors, he is entitled to the 
use of all equivalents, whether they were known to 
him as such or not. 

The scope of the patent is broad enough to cover 
the use of the equivalents of the chlorine salt and 
muriatic acid, and it does not matier what chemicals 
are used, so that they reduce the diameter of the 
hair by disintegrating the surface. 


(6) The bath described in the second claim is com- 
posed of muriatic acid and chlorate of potash. 

According to all the testimony, this bath 
serves to disintegrate and remove the surface, 
and reduce the diameter of the hair, thus ren- 
dering it fine. 

According to defendant’s expert it does this 
by oxidation, and the bath is one of the most 
powerful! oxidizing agents known. It appears 
from the evidence in the case that the result 
can only be obtained by the use of a disinteg- 
rating agent, chlorinating, oxidizing, corroding, 
or dissolving. 

Complainant’s expert knows of no such 
agent, which will produce this result, except 
chlorine. 

Defendants’ expert claims to know of many 
such, which do not contain en and names 
severnl of them. 

It will be observed that in all these cases the 
ingredients are disintegrating chemicals, and 


a 


21 
react in the same way as those used by Béné, 
and with the same result. 

As an instance, he describes a bath of sul- 
phurous acid and permanganate of potash 
[printed record, page 93, Ans. 98), as follows: 
‘*When sulphurous acid and permanganate of 
potash are put in contact with each other, the 
permanganic acid is set free, and that perman- 
ganic acid is one of the most powerful 
oxidizing agents. In the oxidizing = ac- 
tion the permanganic. acid leaves’ off 
one part of the oxygen, and acts very quick, 
because it is in its nascent state.’’ In his next 
answer he says that ‘‘the permanganic acid, 
in its nascent condition in this solution, is 
the active principle which reduces the size of 
the hair.”’ 

Referring to his seventh answer (Printed Re- 
cord, p. 81) we can imagine him answering a 
similar question as to, muriatic acid and chlor- 
ate of potash as follows: ‘*‘ When muriatic 
acid and chlorate of potash are put in con- 
tact with each other, chloric acid is set free, 
and that chloric acid is one of the most pow- 
erful oxidizing agents. In the oxidizing action 
the chloric acid leaves off one part of the oxygen, 
and acts very quick, because it isin its nascent 
state. The chloric acid, in its nascent condi- 
tion in the solution is the active principle which 
reduces the size of the hair.”’ 

It will be observed that in these parallel 
cases the same words describe the same re- 
action and the same result, except thatin one 
case the acid is “ sulphurous” and the potash 
‘‘permanganic,’’ while in the other the acid 
is ‘‘muriatic’’ and the potash ‘chlorate;’’ 
while in one the resultant acid is ‘‘perman- 
ganic,’’ and in the other ‘‘chloric.’’ Both 
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the resultant acids are among ‘‘ the must pow- 
erful oxidizing agents known,’’ both acting in 
their ‘‘ nascent condition; and both producing 
the same result on the hair, in the same way. 

If these chemical compounds—these oxidiz- 
ing agents—are not equivalents, why not? 

According to defendant’s own expert they 
are both oxidizing agents. 

They are acids and salts, which, when put to- 
gether in a bath, produce a reaction which sets 
free a gas that in its nascent state disintegrates 
and removes the surface of the hair. 


If it is contended that they are not equivalents 
because the resultant gas they produce is not 
chlorie acid. the answer is, that, in case they did 
produce chloric acid, they would not be equivalents, 
but identical... Iron is not an equivalent of iron, 
brass is not an equivalent of brass, nor wood of 
wood ; nor is chlorine the equivalent of chlorine. 

Brass is the equivalent of iron where, as a metal, 
it can perform the same office in the same way. 
And a bath of sulphurous acid and permanganate of 
potash, with its resultant, permanganic acid, is the 
equivalent of a bath of muriatic acid and chlorate 
of potash, with its resultant, chloric acid; both of 
which resultants are, according to the witness, 
Marchand, powerful oxidizing agents, producing 
the same result in the same way. 

In the case of Gill o. Wells, 22 Wall,.1, it is 
held that anequivalent means an ingredient which 
performs the same function, well known at the date 
of the patent. 

In the case of Ives v. Hamilton, 92 U. 8S. Rep., 
426, it is held that where the patent is for the 
means desired to produce a result,in an action for in- 
fringement, the question is whether the defendants 
use the same or equivalent means. 
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In the case of Goodyear Dental Vulcanite Com- 
pany v. Davis, 102 U. 8. Rep., 222, it is held that a 
patentee is protected against equivalents for any 
part of his invention, whether he has claimed them 
or not. 

In the case of Tyler v. Boston, 7 Wall., 327, it 
was held that the term equivalent, when used in 
regard tv the chemical action of such fluids as can 
be discovered only by experiment, means equally 
good. 

See also Worswick Mfg. Co. v. City of Buf-. 
falo, 20 Fed. Rep., 126. 

Pickhardt 7, Packard, 22 Fed. Rep., 530, 
and 

Knapp v. Jonbert, 19 Blatchford, 148. 

All above cited, and 

Hyndman v. Root, 97 U. 8S. Rep., 224. 

Clough v. Gilbert Baker Mfg. Co, 106 U. 
S. Rep., 166. 


POINT VI. 


The 6th claim, being for a new article of com- , 
merce and manufacture, and the goods sold by the 
defendant under the name of Georgian Hair, being 
clearly produced according to the process described 
in Bénés patent, their sale is an infringement of 
his right to the exclusive sale of such goods in this 
country. 

(a) If the process described in the specification, 
and claimed as a new discovery, is patentable, 
and the result of the process is a new article of 
commerce and manufacture, which is also 
claimed in the patent, the resulting new arti- 
cle of commerce and manufacture is also paten- 
table. 
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(6) The hair of fine texture produced from any 


grade of coarse hair, either animal or human, 
by removing the surface in a disintegrating 
chemical bath, is a new article unknown before 
Béné’s invention, and extensively used after- 
wards. 

It was used in the manufacture of wigs. 
(Printed record, p. 16, Ans. 25 to 27.) Béné 
manufactured it largely, employing from 10 to 
50 hands (Printed record, p. 13, Ans. 3 to 6). 
It is refined and bleached in Europe and im- 
ported to this country and used to a very large 
extent (Printed record, p. 27, Ans. 69 to 76). 
The defendant imported ard sold it (Printed 
record, p. 106, Ans. 19 and 20; also, ans. 30). 
It was a_ new article in 1874 and 1875 (Printed 
record, p. 79, Ans. 12 to 14). 


See Pickhardt vo. Packard, 22 Fed. Rep., 53. 
Cochrane v. Demer, 94 U. S. Rep., 780. 

Tilghman »v. Proctor, 102 U. 8S. Rep., 707. 
Prov. Rub. Co. ©. Goodyear, 9 Wall., 788. 


(c) Hair of fine texture produced from coarse hair, 


being a new product, the 6th claim of the pat- 
ent in suit is valid, and the Georgian or refined 
Chinese hair would be an infringement, al- 
though produced by a_ process different from 
that of Bene. 
See Badische Anilin and Soda Fabrik »v. 
Hamilton Mfg. Co., 138 Official Gazette, 
p. 272. 
Merril] ». Yeomans, 1 Holmes, 331. 
Goodyear v. R. R., 1 Fisher, 632. 
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POINT VII... 


The preponderance of testimony isin favor of the 
theory that hair can only be refined successfully by 
the use of such chemical compounds in a bath as 
will set free chlorine. 


a.—The only evidence opposed to this theory is that 
of the witness Marchand ; and the only value 
of such evidence rests upon his opinions as an 
expert. 
The defendant is bound by such opinions ; 
but the complainant should not be prejudiced 
by them, if they are unreliable. 


6.—His standing as a witness is weakened by the 
fact that he is a confederate of defendant, en- 
gaged in manufacturing’ the same class of 
goods—and equally liable with defendant for 
infringement—( Printed record, p. 88: answers, 
24 to 66). 

Taking for his superintendent, Béné’s skilled 

workman—(Printed record, p. 102: answers 17 
to 179). 


c.—His knowledge of the art in which he professes 
to be an expert is clearly limited and unreli- 
able, and should detract from the value of his 
opinions, and stamp his testimony as equally 
unreliable. 

He testifies that he never heard of a chlorine 
salt—(Printed record, p. 85; answers, 34 and 
35), but gives the specific names of two classes 
of salts which contain clorine. 

He testifies that the pure solution of chlorine 
in water—chlorine water—-is not manufactured 
for the trade (Printed record, p. 94; answers, 


26 


103 to 106); see Keith’s testimony (Printed 
record, p. 55, answers 11‘ to 16). 

‘He testifies that chlorates and chlorides of 
potash are not dissolved in muratic acid, and 
tells what is and what is not a solution, and 
says the definitions and statements of reliable 
chemical authors are wrong (Printed record, p. 
95 to 97, answers 116 to 127); see Keith's testi- 
mony and authorities cited (Printed record, p. 
54, answers 3 to 17.) 

The testimony of Keith, above referred to, 
and the quotations from chemical authors, 
show that the testimony of Marchand in his 
7th answer [printed record p. 8&5] that ‘* Such 
as it is described it is perfectly false, as the 
chlorine salt, I suppose it means chloride and 
chlorate of potash, are not dissolved in 
muriatic acid, etc.,’’ is either a quibble, un- 
worthy of a witness under oath, or an indispu- 
table evidence of ignorance ; and in either case 
calculated to detract from the weight and value 
of his testimony as evidence. The witness 
Marchand testifies that he is a manufacturing 
chemist and also engaged in the business of 
‘¢ bleaching—silk, hair, feathers—any kind of 
bleaching,’’ and no other business. 

W hen asked if he is not engaged in refining 
hair, he answers : 

When [ say bleaching I mean refining hair 
as well as feathers, as well silk, as any 
bleaching process is positively, without any 
doubt, equivalent to any refining process for 
hair [printed record p. 88, answers 51 to 56]. 
On this point see Keith's testimony [printed 
record p. 56, answer 17.] Béné describes his 
process of retining [ printed record, p. 31, answer 
110.] Keith also describes the process [printed 
record, p. 42, answer 81. | 


~~ 
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The witness Marchand testifies to several 
methods of refining hair and produces speci- 
mens of hair which he says were refined by 
three different methods, particularly described 
bv him [printed record, p. 82, answers 14 to 17, 
and p. 99, answers 139 to 143; also p. 100, 
answers 157 to 164; also p. 101, answers 165 to 
170.]| These processes were tested by the wit- 
ness Keith and found to be worthless [printed 
record, p. 59, answers 41 to 44! also 46. | 

The witness Marchand also testified to refin- 
ing hair by the use of chloride of lime alone, 
[printed record, p. 81, answer 10; also p. 94, 
answers 107 to 111.| Keith tested this method 
and found it a failure [printed record, p. 60, 
answer 45. | 


The testimony of the witness, Keith, shows that 
his experiments were made with the greatest care 
and with the assistance of Mr. Smith, who was 
familiar with the subject and the testimony of 
Marchand, and Mr. Béné, the inventor of the pro- 
cess and an expert inthe treatment of hair, at 
Béné’s laboratory. The chemicals were purchased 
at the best houses, and no pains spared to produce 
legitimate results ; and yet every experiment was a 
failure (Printed record, p. 59, Ans. 40; to p. 66, 
Ans. 59). 

It is respectfully snbmitted that the equivocal, 
technical and unsatisfactory nature of this testi- 
mony of an interested witness, together with the 
contradicting statements of complainant’s expert, 
corroborated in many respects by chemical authors 
and outside evidence, and in no manner attacked, 
discredited or weakened, should not be regarded as 
entitled to equal weight with the testimony of com- 
plainant’s expert. 

The learned Judge in giving the opinion of the 
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Court says: ** There may be enough in Keith’s tes- 
timony, and in the cross-examination of Marchand 
to suggest suspicion that the testimony of the lat- 
ter is unreliable, but there certainly is not sufficient 
to subject him to the imputation of perjury.” 

It is not necessary that he should be guilty of 
perjury to prejudice his testimony. His testimony 
as an expert is mainly opinion. If as ignorant in 
some respects as his testimony indicates, why 
should his opinion in other respects be relied upon ? 
If he would sacrifice substance to technicality in 
one thing, why not in another? Some of the hair 
which he calls refined hair proves on examination 
to be unrefined. (Printed record, p. 56, ans. 20, 
21, 24, 25, 27, 28, and Complt’s. Ex. three sketches 
Aug. 28. “84, J. H. H., N. P., and see Ex.; also 
Ans. 29 to 39. See also Keith’s testimony, printed 
record, p. 44, .Ans. 89 to 100.) 

The witness Keith is an experienced microscopist 
(printed record, p. 67, Ans. 65 and 66). There is 
no evidence that Marchand ever used the microscope 
except on this occasion. Being ignorant in chem- 
istry he is liable to be deceived in the ingredients 
he uses and their results. Being ignorant in mi- 
croscopy he is liable to be deceived in the appear- 
ances of the hair. 

The agents he made use of might soften and 
shrivel, instead of removing the surface, and, as 
bleaching was his hobby, when bleached he might 
think it reduced in size. Having imperfect use of 
the microscope—he does not give its magnifying 
power—he might easily mistake dirt, sand, grease 
or other extraneous’ substance’ for _ pro- 
jections on the _ surface of the hair. His 
testimony stands’ entirely uncorroborated' by 
witnesses or authors, and he cites’ no 
authorities ; simply makes assertions which the au- 
thorities cited contradict. His description of the 
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three processes (Printed record, p. 82) contradict 
his statements and theoriss about bleaching being 
equivalent of refining, and other statements. He 
first describes the refining process, then the bleach- 
ing process, and then dyes it in the usual way. 

Béné nowhere speaks of using peroxide of hy- 
drogen to refine. He does use it for bleaching, and 
manufactures and sells it to the trade for that 
purpose. 

In these descriptions of Marchand, above referred 
to, he forgets his theory, concocted for the purpose 
of defence, and falls back on the true process—first 
refines with disintegrating agents—then bleaches 
with peroxide of hydrogen—then cleanses and 
dyes. | 

The testimony of Keith is not subject to any such 
draw back. He is corroborated by authorities cited 
and by the witnesses Béné and Krause.—His testi- 
mony nowhere contradicts or is inconsistent with 
itself. a 

His chemical testimony is backed by clearly de- 
monstrated chemical knowledge and authorities. 

His microscopic testimony is backed by a know}l- 
edge of the Art of Microscopy, and cross-examina- 
tion strengthened it at all points. 

In view of these considerations, itis respectfully 
submitted that the balance of testimony is alto- 
gether in favor of the complainant, on the questions 
involved in the expert testimony, and should have 
been so held by the Circuit Court. 
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Summary. 


It is contended on the part of the appellant, 
brieflv as follows : 
First. | 
The patent isa valid, and a pioneer patent, be- 
cause 7 
1. No denial of these allegations is made in the an- 
swer. 
2. No defense of want of novelty is interposed. 
3. The validity of the reissue is not questioned in 
the answer. 
4. The patent has been passed upon in a prior suit 
and decreed valid. 


SECOND. 


Being a pioneer patent, the claims should be con- 
strued broadly and liberally. 


THIRD. 


The terms and language used in the specification 
and claims are sufficient to cover any and all well 
known chemical agents that will disintegrate the 
substance of the surface of the hair. 


FouRTH. 


The real discovery made by Béné was the method 
of making fine hair from coarse hair by disintegra- 
ting, and removing the surface in a chemical bath. 


FIFrH. 


In carrying out this method he is entitled to the 
exclusive use, not only of the chemicals specifically 
named by him, but also of their equivalents. 
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SIXTH. 


For the purpose of producing the result sought te 
be obtained, any corroding, dissolving, oxidizing, or 
chlorinating agent, is the equivalent of any other. 


SEVENTH. 


All refined hair, whether made here or in Paris, or 
elsewhere, is made by the use of a disintegrating 
chemical bath. 7 


EIGUTH. 


The specimens in evidence sold by defendant were 
so made. : 


NINTH. 


They are clearly infringements of the first and 
second claims of the patent in suit. 


TENTH. 


Refined hair, like the ‘*‘ Georgian,’’ and ‘‘ refined 
Chinese and Japanese” hair is a new article of com- 
merce and manufacture, covered by the sixth claim 


of the patent. 
ELEVENTH. 


The hair sold by defendant is clearly an infringe- 
ment of said sixth claim. 


TWELFTH. 


The narrow construction given to the patent by 
the Circuit Judge is not in accordance with the law 


and the practice of this Court. 


THIRTEENTH. 


The balance of expert testimony in the case is 
largely in favor of the complainant’s contention. 


In view of all this it is respectfully submitted that 
the decree of the Circuit Court should be reversed, 
and that complainant should have a decree sustain- 
ing the patent as to all its claims, and holding that 
the defendant infringed the first, second and sixth 
claims thereof, and directing an injunction, account- 
ing and assessment of damages in favor of the com- 
plainants. 


SAM. TRO. SMITH, 
Solicitor for Complainants 
and of Counsel. 


as CEES BP 


3 
RT 


es 


Niay 
€ 


. 


In the Supreme Court of the United States. 


ADOLPH GRUNSBERG, 
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~ JOHN BENE anp 
; Appellants, 


vs. 


EMILE JEANTET. 


WILLIAM P. §. MELVIN, 
Of Counsel for Respondent, 


Evening Post Job Print, New York. 


: ae 


In the Supreme Court of the WMnited States. 


JOHN BENE AND ANO., 
Appellants, 


VS. 


EMILE JEANTET. 


This cause was commenced for ati alleged infringment 
of a patent on a process for refining and bleaching hair. 
The bill of complaint having been filed, and exceptions 
having been taken to the bill on account of scandaluus 
and impertinent matter contained therein, and the defend- 
ant failing to bring the exceptions to a hearing, the bill 
was taken by default pro confesso ; but this default was 
opened on condition, however, that the question of the 
validity of the patent should not be put in issue. 

The answer of defendant denies an infringement ot the 
patent, and the testimony upon the issue thus presented 
appears at large in the transcript of the record. 


The facts of the case are as follows: 


The complainant John Béné procured a patent March 25, 
1879, it being Reissue Letters Patent No. 8637 (q. v., pp. 
48, 49 and 53, Transcript of Record). 

This patent is for an improvement in the treatment of 
hair by chemical action so that the diameter of the hair is 
reduced, the surface of the hair being corroded or dissolved 
away. 
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It appears from the testimony of Jean R. Krause, a 
ladies’ hairdresser and wigmaker (p. 13, et seq.), that he 
bought from: the defendant, who is a hair merchant in the 
City of New York, on January 16, 1882, one pound and 
one and one-half ounces of what is known as refined 
Chinese hair (Exhibit 3, Krause), which hair complainants 
contend was refined by the process described in the patent. 

This hair was obtained by the defendant in Paris, 
France. On the evening of the day of purchase the wit- 
ness Krause turned the hair over to the complainant 
Béné, who thereafter commenced this suit for infringe- 
ment. 3 

Nodirect proof was offered by the complainants that 
this hair was treated or refined by the process very 
vaguely described in the specifications of the patent, and 
the whole endeavor on their part is to have the Court 
infer that it must have been so treated. For this purpose 
they presented the testimony of an alleged expert, Na- 
thaniel 8. Keith, and to repel such inference the defendant 
called an expert, Charles Marchand, who testified that 
hair could be refined by other processes than that specified, 
and produced hair treated by him in manners different 
from the specified process. 


It is important to observe that though the complainant 
Béné claims as part of his invention the bleaching of 
hair, this claim is withdrawn so far as bleaching is not in- 
cidental to the refining (fol. 125, p. 78). 


The hair treated by Marchand’s processes is identified 
here as Defendant’s Hahibit No. 1, Exhibet No. 2, Eahibit 
No. 3, one strand of Exhibit No. 4, and Exhibit No. 6. 


Exhibit No. 1 is substantially a treatment by chlorine 
gas solution in pure water and a solution of peroxide of 
hydrogen and ammonia (p. 82). 

Exhibit No. 2 is substantially a treatment by a concen- 
trated solution of permanganate of potash in water with 
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sulphuric and muriatic acid, and finally by peroxide of 
hydrogen and ammonia (p. 82). 

Exhibit No. 3 is substantially a treatment in a solution 
of sulphurous acid in water alternately with a strong 
solution of permanganate of potash, and finally treated 
with peroxide of hydrogen (p. 82). 

The strand of hair treated by Marchand in Exhibit No. 
4 was treated by one of the foregoing three methods (fol. 
134, p. 84). 

Exhibit No. 6 was treated by the concentrated solution 
of peroxide of hydrogen in the ordinary way (p. 104). 


Point 1. 


While there is no contention about the validity of the 
patent, the claim under it (No. 1) of refining hair by sub- 
jecting it to the action of chemicals, &c., is too indefinite, 
and is void for uncertainty. 


Point IT. 


The question of infringement resolves itself substantially 
into one of veracity between the two witnesses (Marchand 
-and Keith), and the burden of proof is on the complainants 
to show an infringement. 

Brooks v. Jenkins, 3 McLean, 453. 
Railway Co. v. Sales, 97 U. S., 554. 


Point Tf. 


In deciding between contradictory expert testimony, the 
respective reasons, ability, knowledge and fairness of the 
experts is to be considered. 

Waterbury Brass Co. v. N. Y. Brass Co., 3 
Fisher, 43. 

Conover v. Rapp, 4 2d., 57. 

Whipple v. Mfg. Co., 4 zd., 29. 


The witness Keith is a professional expert (pp. 33, 38). 
He never attended any lectures on the subject of chem- 
istry, but pursued his studies in the chemical laboratory 
of his father who practiced medicine and manufactured 
pharmaceutical preparations (pp. 36, 37). He states that 
he has given hair special consideration only during the 
three or four years preceding his examination herein; and 
it is fair to suppose that this consideration was only in 
connection with this suit and one other regarding this 
patent (Béné v. Griinsberg), because he testifies that his 
experiments with hair were with reference only to these 
two suits (pp. 38, 41). 

The witness, after an examination of Marchand’s 
exhibits, impliedly admits that they have all been refined. 
Defendant’s Exhibit Marchand No. 1 is, he thanks, not as 
fine as the average of refined hair (p. 57). Exhibit No. 2 
(6 bunches) are very slightly changed; are not refined hair 
within the meaning of the patent. As to Exhibit No. 3, he 
admits that they seem to have been submitted to chemical 
action which has somewhat affected the surface of the 
hair (p. 57); and he candidly says that the three bunches in 
Exhibit No. 4, of which one bunch was Marchand’s, are 
refined hair (p. 63). 

As to some of these exhibits Keith lays some stress on 
the fact that the hair breaks more easily than natural 
hair, or is rotten, but it will be seen by his own testimony 
that the strength of hair is mainly in the materials com- 
posing or lying near its external surface, and that the sub- 
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jection of hair to Béné’s or any other’s bath essentially 
weakens it; that the bath according to Béné’s formula is 
strong enough to dissolve or corrode the hair (pp. 39, 74); 
that the action of the bath may be said to be both a sol- 
vent and a disintegrating one (p. 35), and that he means 
by the term ‘‘ rotten” as applied to hair, hair that is more 
or less disintegrated throughout its substance (p. 72). 

This witness is not fair. It will be noticed that the 
witness, Marchand, repeatedly describes hair that has been 
refined, as hair that has been submitted to an oxidizing 
agent. Keith, for the purpose of belittleing the testimony 
of his opponent, boldly declares that he (Keith) had not 
undertaken to consider the oxidation of the hair, but only 
its refining, adding that ‘‘ evidently oxidation was another 
name for ruination ” (p. 73), but being pressed in cross- 
examination (q. v., pp. 74, 75) he admits that he has not 
noted specially the action of oxygen upon hair; cannot 
state whether the hair is made soluble by oxidation or 
chlorination, or both, and ‘that the materials of the hair 
are not removed by oxidation, and all this in face of his 
previous testimony whith he had evidently forgotten 
(p. 35) that in this bath ‘‘ some of the carbonaceous matter 
of the hair is also oxidized.” 

Again, when testifying as to the faithful observance 
by him of the formulas of Marchand in experimenting 
under them, he was asked if he reduced the strength of a 
certain solution as required, he answered that he did (p. 70), 
but further on admits that he did not (p. 71) and seeks to 
justify himself for the falsehood. Some endeavor was 
made by this witness to criticise Marchand for his saying 
that chlorides and chlorates of potash are not dissolved in 
muriatie acid, but rather are decomposed, but we submit 
that in view of his testimony (pp. 85, 95) and that of Keith 
(pp. 34, 54) Marchand is correct, and does not substantially 
differ in his statements from those of the authors whose 
works are quoted. | 

Throughout the whole of witness Keith’s testimony the 
disposition of a partisan may be seen. He is inclined to 
prevaricate; he is not frank, but exhibits an inclination to 
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be profuse and volunteering when testifying for the com. 
plainants, and on the contrary to cloud and color his mean- 
ing when testifying on cross-examination. 

Placed in contrast with his, the testimony of Marchand 
carries conviction. He is a chemist by education and in 
his business. He has been a student in chemistry for 
twenty four years (pp. 80, 84). His business includes the 
bleaching and refining of hair (p. 80). He produces several | 
specimens of refined hair which have been refined by dif- 
ferent agencies, and savs that he has employed all these 
agencies in his business. He described in detail the pro- 
cesses by which these specimens have been treated in re- 
fining them, and if the so-called expert Keith has not 
succeeded as well in following out these processes it is 
because he is a tyro in the art, or because he was unwill- 
ing to be successful. Throughout his testimony the 
candor of Marchand shines forth. He is as ingenuous 
on the cross, as on the direct-examination, and the clear- 
ness of his utterances convinces even a layman of his 
knowledge of his profession and his sincerity. Ever en- 
deavor to shake the force of his testimony failed and the 
criticisms of Keith are at most upon trivial matters, but 
on everything that is material and important to the issue 
Marchand’s evidence is undisturbed. 


Point IV. 


The appeal should be dismissed. 


WiLuiAM P. 8S. MELVIN, 
Of Counsel for Defendant. 
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SCHRAEDER MINING AND MANUFACTURING CO. VS. E. A. PACKER. 1 


1 Among the rolls, records, and judicial proceedings had in 

the circuit court of the United States for the western district 
of Pennsylvania, wherein Elisha A. Packer is plaintiff and The 
Schrader Mining and Manufacturing Company is defendant, entered 
at No. 45, May term, 1884, may be found the following words and 
firures, to wit: 


Appearance. Docket Entries. 


EvisHa A. PACKER, a Citizen of the State of New York, 
vs. 

THE SCHRADER MINING AND MANUFACTURING COMPANY, a Corpora- 
tion of the State of Pennsylvania, and located at Towanda, Brad- 
ford county, within the Western district of said State of Penn- 
sylvania. 


Record on removal of case from the common pleas court of Brad- 
ford county, Pennsylvania. 


[On margin:] James Ryan, D. C. De Witt, W. T. Davies. 


Summons issued February 26, 1877, whereof with force and arms, 
&e. Same day declaration filed; same day plaintiff refers, A. D., 
vol. 14, page 287. Summons and rule returned served on Victor 
E. Piollet and Joseph E. Piollett personally, and on the Schrader 

Mining and Manufacturing Co. by personally making known 
2 to Victor E. Piollett, one of the.directors, and Joseph Powell, 

treasurer of the said company, the contents of same, and 
giving to each a true copy on March 8, 1877. June 16, 1877. Plain- 
tiffs discontinue as to Victor E. Piollett and Joseph E. Piollett. 
June 16, 1877. Award of arbitrators filed in favor of plaintiffs. 
Same day defendant appeals. July 28, 1877. Defendant pleads not 
guilty. February 23, 1879. Plaintiffs enter a rule to take deposi- 
tions; served June 12,1879. March 18, 1879. Plaintiffs enter a rule — 
to take depositions. May 24, 1879. Plaintiffs enter a rule to take 
depositions. Nov’r 10, 1879. Case ordered at head of list for 3d week 
of December term, 1879. December 15, 1879. Case came on for 
trial; jury sworn. December 17,1879. Record amended by striking 
therefrom all names except Elisha A. Packer, as plaintiff, on affidavit 
of D. C. De Witt. By leave of court defendant adds the plea of 
liberum tenementum. Defendant alleges surprise, and case continued 
till next term. December 18, 1879. Rule granted on plaintiff to give 
security for costs. January 26, 1880. Plaintiff files interrogatories. 
Feb’y 4, 1880. Cross-interrogatories filed. Feb’y 16,1880. Commis- 
sion and interrogatories issued to Charles Nettleton. Feb’y 10,1880. 
Depositions received in a sealed envelope and filed; same day bond for 

costs approved and filed. Feb’y 12,1880. Case called for trial; 
3 jury sworn. Feb’y 16, 1880. Plaintiff asks to amend narr. by 

striking out “against the provisions of theact of assembly of 29th 
M’ch, A. D.1824,” and sameallowed. Feb’y17. Plaintiff’s points filed. 
Same day. Plaintiff excepts to the charge of the court. Same day. 
Defendant excepts to charge of the court. Same day. Jury find for 
the defendant. Feb’y 19,1880. Defendant’s bill of costs filed. Same 
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SCHRAEDER MINING AND MANUFACTURING CO. VS. E. A. PACKER. 1 


1 Among the rolls, records, and judicial proceedings had in 

the circuit court of the United States for the western district 
of Pennsylvania, wherein Elisha A. Packer is plaintiff and The 
Schrader Mining and Manufacturing Company is defendant, entered 
at No. 45, May term, 1884, may be found the following words and 
figures, to wit: 


Appearance. Docket Entries. 


EvisHa A. PACKER, a Citizen of the State of New York, 
US. 

THE SCHRADER MINING AND MANUFACTURING CoMPANY, a Corpora- 
tion of the State of Pennsylvania, and located at Towanda, Brad- 
ford county, within the Western district of said State of Penn- 
sylvania. 


tecord on removal of case from the common pleas court of Brad- 
ford county, Pennsylvania. 


{On margin:] James Ryan, D. C. De Witt, W. T. Davies. 


Summons issued February 26, 1877, whereof with force and arms, 
We. Same day declaration filed; same day plaintiff refers, A. D., 
vol. 14, page 287. Summons and rule returned served on Victor 
E. Piollet and Joseph E. Piollett personally, and on the Schrader 

Mining and Manufacturing Co. by personally making known 
2 to Victor E. Piollett, one of the directors, and Joseph Powell, 
treasurer of the said company, the contents of same, and 
giving to each atrue copy on March 8, 1877. June 16, 1877. Plain- 
tiffs discontinue as to Victor E. Piollett and Joseph E. Piollett. 
June 16, 1877. Award of arbitrators filed in favor of plaintiffs. 
Same day defendant appeals. July 28,1877. Defendant pleads not 
eullty. February 23, 1879. Plaintiffs enter a rule to take deposi- 
tions; served June 12,1879. March 18, 1879. Plaintiffs enter a rule — 
to take depositions. May 24, 1879. Plaintiffs enter a rule to take 
depositions. Nov’r 10, 1879. Case ordered at head of list for 3d week 
of December term, 1879. December 15, 1879. Case came on for 
trial; jury sworn. December 17,1879. Record amended by striking 
therefrom all names except Elisha A. Packer, as plaintiff, on affidavit 
of D. C. De Witt. By leave of court defendant adds the plea of 
liberum tenementum. Defendant alleges surprise, and case continued 
till next term. December 18, 1879. Rule granted on plaintiff to give 
security for costs. January 26, 1880. Plaintiff files interrogatories. 
Feb’y 4, 1880. Cross-interrogatories filed. Feb’y 16,1880. Commis- 
sion and interrogatories issued to Charles Nettleton. Feb’y 10,1880. 
Depositions received in a sealed envelope and filed; same day bond for 
costs approved and filed. Feb’y 12,1880. Case called for trial; 
5) jury sworn. Feb’y 16,1880. Plaintiff asks to amend narr. by 
striking out “against the provisions of theact of assembly of 29th 
M’ch, A. D.1824,” and same allowed. Feb’y17. Plaintiff’s points filed. 
Same day. Plaintiff excepts to the charge of the court. Same day. 
Defendant excepts to charge of the court. Same day. Jury find for 
the defendant. Feb’y 19,1880. Defendant’s bill of costs filed. Same 
1—1084 


2 THE SCHRAEDER MINING AND MANUFACTURING CO. VS. 


day. Sheriff’s receipt for jury fee filed. Feb’y 20, 1880. Reasons for 
a new trial filed, and leave granted to make motion for rule. M’ch 
29, 1880. Feb’y 21, 1850. Charge of the court filed. April 5, 1880. 
Rule for new trial refused ; whereupon Ee eget in favor of defend- 
ant and against plaintiff for costs. April 16, 1880. Writ of error 
filed; served on Davies & Hall, atty’s for def’t. ‘Ap’] 15, 1880, March 
4, 1881. Certified to supreme court. May 16, 1881. Remitt-ur from 
supreme court filed, wherein the judgment of the court below is re- 
versed. Sept. 19, 1881. Order to be put on the second week, Nov. T., 
next as the third case on trial list. May 11, 1882. Continued to ad- 
engi term, 1882, 4th on list. And now, to wit, this August 51, 
1882, case came on for trial; jury sworn. Sept. 5, 1882. The plain- 
tiff excepts to the charge of the court. Same day. Defendant excepts 
to the charge of the court, both exceptions taken before verdict. 
Sept. 16, 1882. Jury find for the plaintiff in the sum of $8,900.00. 
Sept. 7, 1882. Affidavit filed by leave of court, with motion 
4 for new trial. Sept. 11,1882. Rule granted to show cause W hy 
new trial shall not be. granted. January 3, 1883. Charge of 
the court filed. Same day. Extract from the testimony taken by F. 
P. Tupper filed. Same day. Defendant’s points filed. Same day. 
Two sets depositions filed. January 3, 1883. Opinion of the court 
filed, wherein verdict is set aside and new trial granted. March 27, 
1883. Case called for trial; jury sworn. April 8, 1883. PI’ff’s points 
and answers thereto filed. Sameday. PI’ff files exceptions to charge 
of the court. Same day. Defendant files exceptions to charge of 
the court, both after charge and before verdict. April 4,1883. Jury 
find a verdict for plaintiff, made up as follows, viz: 3 3,400, 000 feet of 
hemlock, at $1.50 per M., $5,100; 100,000 ft. hard wood, at $2 per 
M., $900.00: S00 ties, at 5c., $40.00: 30,000 ft. pine, at $5.00, $1.50. 
Total, $5,490; interest, $4,611.60; whole amount, $10,101.60. April 
4, 1883. Reasons for new trial filed. Same day. Rule granted to show 
cause why verdict should not be set aside and new trial granted. 
Aug. 20, 1885. Rule granted to show cause why narr. should not be 
amended; rule returnable 8d Monday of Sept. Feb’y 4, 1884. Opinion 
of the court filed, and ordered that if plaintiff, within thirty days 
after the filing of this opinion, shall remit one-half of the amount of 
damages for which the verdict was rendered then the rule for 
5 a new trial will be discharged, and prothonotary is directed to 
enter judgment upon the verdict thus rendered. If the plain- 
tiff shall neglect or refuse to enter such remitt-ur within thirty days, 
then the rule for a new trial is made absolute, the verdict set aside, and 
a new trial granted. April 7,1884. Rule granted to show cause why 
the above cause should not fe removed to the U. 8S. circuit court, W. 
D. of Penna. Same day. Bond approved by the court. April 14, 
1884. Defendant objects to removal of case. April 16,1884. Rule to 
remove case made alsolute and case removed to U.S. circuit court, 
W. D. of Pennsylvania. 

1854, May 5. Exemplification from the court of common pleas of 
Bradford county, Pa.,in above case filed. 1884, September 20. Peti- 
tion presented and rule granted on plaintiff to show cause why case 
should not be remanded to State court; returnable October 14, 1884, 


>> 
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ELISHA A. PACKER. 3 


at 10 a.m. 1884, October 14. Hearing had upon rule to show cause 
herein C. A.V. 1884, Oct. 25. Order filed and rule of Sept. 20, 1884, 
discharged. 1884, October 27. Defendant, by its attorney, except- to 
the order of court of Oct. 25, 1884, per writing filed. 1884, Novem- 
ber 5. Leave granted defendant to file additional plea herein, and 
additional plea filed accordingly. 1884, Nov’r 10. Depositions de 
bene esse — plaintiff taken before J. W. Mix, U.S. comm’r, 
6 filed. 1884, Nov’r 11. Proof of service of notice of filing of 
additional plea herein filed. 1884, Nov’r 10. On motion of 
defendant, trial continued over November term at its costs. Same 
day. Rule on pl’ff to give security for costs in the sum of $2,500; 
proceedings stayed in meantime. Also same day. Plaintiff’s, bill of 
costs filed for this term, taxed by clerk at $736.78. 1884, November 
21. Bond for costs filed and same approved by the clerk. 1885, 
April 22. a de bene esse on behalf [of] plaintiff before Jobn 
W. Mix, U.S. commissioner, filed. April 22. Counsel for plaintiff 
moves the aon to strike off the plea of defendant filed herein Nov’r 
oth, 1884; argument had thereon pro and con, C. A. V. April 22. 
Affidavits of plaintiff’s counsel surabove motion filed. 1885, May 1. 
Rule granted as of Nov’r 5, 1884, to show cause why defendant 
should not have leave to file plea of statute of limitations; return- 
able May 11, 1885, as per order filed. 1885, May 11. Defendant 
files motion to discharge the rule granted plaintiff, Aug. 20, 1883, to 
amend the narr. Same day. Hearing had upon rule of May Ist 
inst., and motion this day argued C. A.V. 1885, May 12. Rule of 
May 1, 1885, discharged, and motion of defendant to discharge 
rule of August 20, 1883, denied. 1885, May 15. Case called 
for trial, jury sworn, and trial proceeded with. May 16. 
7 Trial proceeds through this day and the 18th, 19th, 
20th, 21st, 22d, 238d, 25th, 26th, 27th, 28th, and 29th of 
May. May 29th. On motion of the plaintiff’s counsel, and by 
leave of court, the plaintiff’s declaration is amended by inserting in 
the first count thereof the words “five millions feet of hemlock 
trees” in lieu of the words in said count “of hemlock trees, two 
million one hundred and seventeen thousand feet.” Same day jury 
returned verdict as follows, viz: We find for the plaintiff upon the 
plea of liberum tenementum, and find the defendant guilty of the tres- 
pass charged, and liquidate damages against the defendant and in 
favor of plaintiffin the sum of eight thousand dollars. Plaintiff’- 
and defendant’s points filed. 1885, June 5. Judgment is hereby 
entered upon the verdict herein; H. D. Gamble, clerk. 1885, June 
12. Bond on writ of error, with approval thereof by Justice Brad- 
ley thereon endorsed, -filed ; also same day copy of writ of error 
filed. 1885, June 17. Writ of error directing the return into the 
Supreme Court of the United States of the record and proceedings 
in this case on the second Monday of October next filed. 1885, 
September 25. Order filed, bearing date May 29, 1885, that defen- 
dant’s bill of exceptions be settled and sealed within fifteen days 
from date, and that forty-eight hours’ notice be given plaintiff’s 
counsel of time and place of such sealing; also same day order 
filed bearing date June 11, 1885, extending time for sealing 
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8 bill of exceptions for period of thirty days filed; also, same 
day defendant’s bill of exceptions filed, signed, and sealed by 
Associate Justice Bradley. 


9 Precipe for Summons. 
In the Court of Common Pleas of Bradford County. 


Evisnh A. Packer, Mary E. Croyper, Guardian of Levey De Witt, 
Minor Child of J. De Witt, Deceased, and M. W. De Witt, Adminis- 
trator D. B. N. of the Estate of J. De Witt, Deceased, to Use of D. 
©. De Witt, 

vs. 
THE SCHRADER MINING AND MANUFACTURING COMPANY, VICTOR 
I. Protter and Josernu FE. PIouier. 


Issue summons against the defendants to answer the plaintift 


wherefore, with force and arms, &c., he broke and entered the close 
of the plaintiff in said county, and then and there cut and felled and 
removed from plaintiff’s said close timber trees, and other wrongs 
to the plaintiff then and there did, to the great damage of the plain- 
tiff, &e. Returnable to next term. 
Yours, c., S. W. ano WM. LITTLE, 
Alt’ys for PUFf. 

To Benj. M. Peck, Esq., prothonotary. 

Feb’y 26, 1877. 

Endorsed: No. 3884. May term, 1877. D. C. DeWitt, use, vs. The 
Schrader M. & M. Co., Victor E. Piolett, Joseph E. Piolett. Sum- 
mons in trespass. Filed Feb’y 26, 1877. S. W. & W. Little. 


10 Summons. 


To the sheriff of Bradford county, Greeting: 


You are hereby commanded to summon The Schrader Mining 
and Manufacturing Company, Victor E. Piollet and Joseph E. Piol- 
let, to be and appear before our judges of the court of common pleas, 
to be holden for said county, in the borough of Towanda, on the 
first Monday of May next, there to answer Elisha A. Packer , Mary 
E. Cuyder, guardian of Levey De Witt, minor child of J. De W itt, 
adin’r D. B. N. of J. De Witt, dec’d, to use of D. C. De Witt, to answer 
the plaintiff wherefore, with force and arms, &c., he broke and en- 
tered the close of the pl’ ff in said county, and then and there cut 
and felled and removed from pl’ff’s said close timber trees, and other 


wrongs to the plaintiff then and there did, to the great damage of 


the pl’tf, &e. Hereof fail not. 

Witness Hon. Paul D. Morrow, president of our said court, at 
Towanda aforesaid, the 26 day of F eb., A. D. 1877. 

[SEAL. ] BENJ. M. PECK, 
Prothonotar y. 

Endorsed: No. 384. May term, 1877. D.C. De Witt’s use vs. The 
Schrader Mining and Manufacturing Co., V. E. Piollet and J. E. 
Piollet. Summons. 8. W. & Wm. Little, attorneys s for plaintiff. 


Ce taal 


xy 


Or 


ELISHA A. PACKER. 


To the judges: 


1] I certify that on March 8, 1877, I served this summons on 
the within-named Victor E. Piollet and J. E. Piollet, by per- 
sonally making known to them the contents hereof, and also gave 
to each of them a true and attested copy of same. Same day served 
the same on the Schrader Mining & Manufacturing Co., by person- 
ally making known to V. E. Piollet, one of the directors of said com- 
pany, the contents hereof, and also gave to him a true and attested 
copy of same; and on M’ch 9, 1877, I served same on Joseph 
Powell, treasurer of said company, by personally making known to 
him the contents hereof, and I also gave to him a true and attested 
copy of same. 
A. J. LAYTON, SAF. 
Sworn to March 12, 1877, before me— 
B. M. PECK, Proth’y. 


1? Declaration. 


In the Court of Common Pleas of Bradford County, of May Term, 


EnisHa A. Packer and Mary E. Cryper, Guardian of } 
Lexy De Witt, Minor Child of Jacob De Witt, De- | 
ceased, and M. W. Dre Wirt, Administrator de bonis | 
non of Jacob De Witt, Dee’d, to use of D. C. De Witt, | No. ——. 
vs. : 
The“ ScHrADER MINING AND MANUFACTURING COMPANY,” 
and Victor E. Piotiet and JoserpH E. PIoLuer. 7 


BRADFORD Counry, 88: 


The “ Schrader Mining and Manufacturing Company” and Victor 
E. Piollet and Joseph E. Piollet, the def’ts in this suit, were sum- 
moned to answer the plaintiff in this suit in a plea of trespass, and. 
thereupon the said plaintiff, by S. W. & Wm. Little, his attorneys, 
complain against the said defendants, for that whereas the said 
defendants heretofore, to wit, on the — day of , A. D. 188-, and 
on divers other days and times between that day and the day of 
bringing this suit, with force and arms, to wit, at Bradford county 
aforesaid, did brake and enter the close and lands of said plff, 
situate in the county of Bradford aforesaid, in the township of 

Overton, surveyed in the warrantee name of George Moore, 
13 and bounded and described as follows, viz: Beginning ata 

post on line of land in the warrantee name of Joseph Betz; 
thence along said land and land in the warrantee name of Henry 
setz north 29° east three hundred and eighteen perches to a hem- 
lock ; thence north 16° west two hundred perches to a post; thence 
south 29° west three hundred and eighteen perches to a post on line 
of land in warrantee name of Robert Erwin; thence south 61° east 
two hundred perches to the place of beginning, and then and there 
did cut down, fell, prostrate, and destroy, and employed other persons 
to cut down, fell, prostrate, and destroy, timber trees growing upon 
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8 bill of exceptions for period of thirty days filed; also, same 
day defendant's bill of exceptions filed, signed, and sealed by 
Associate Justice Bradley. 


Y Precipe for Summons. 
In the Court of Common Pleas of Bradford County. 


Evisu A. Packer, Mary E. Croyprer, Guardian of Levey De Witt, 
Minor Child of J. De Witt, Deceased, and M. W. De Witt, Adminis- 
trator D. B. N. of the Estate of J. De Witt, Deceased, to Use of D. 
C. De Witt, | 

vs. 
THE SCHRADER MINING AND MANUFACTURING CoMPANY, VICTOR 
KE. Protinet and JoserH FE. PIouer. 


Issue summons against the defendants to answer the plaintiff 
wherefore, with force and arms, &c., he broke and entered the close 
of the plaintiff in said county, and then and there cut and felled and 
removed from plaintiff’s said close timber trees, and other wrongs 
to the plaintiff then and there did, to the great damage of the plain- 


. tiff, &e. Returnable to next term. 


Yours, &c., S. W. ano WM. LITTLE, 
Attys for PUff. 
To Benj. M. Peck, Esq., prothonotary. 
Feb’y 26, 1877. 
Endorsed: No. 384. May term, 1877. D.C. DeWitt, use, vs. The 
Schrader M. & M. Co., Victor E. Piolett, Joseph E. Piolett. Sum- 
mons in trespass. Filed Feb’y 26, 1877. S. W. & W. Little. 


10 Summons. 


To the sheriff of Bradford county, Greeting: 


You are hereby commanded to summon The Schrader Mining 
and Manufacturing Company, Victor E. Piollet and Joseph E. Piol- 
let, to be and appear before our judges of the court of common pleas, 
to be holden for said county, in the borough of Towanda, on the 
first Monday of May next, there to answer Elisha A. Packer, Mary 
E. Cuyder, guardian of Levey De Witt, minor child of J. De Witt, 
adm’r D. B. N. of J. De Witt, dec’d, to use of D. C. De Witt, to answer 
the plaintiff wherefore, with force and arms, &c., he broke and en- 
tered the close of the pl’ff in said county, and then and there*cut 
and felled and removed from pl’ff’s said close timber trees, and other 
wrongs to the plaintiff then and there did, to the great damage of 
the pl’tf, &c. Hereof fail not. 

Witness Hon. Paul D. Morrow, president of our said court, at 
Towanda aforesaid, the 26 day of Feb., A. D. 1877. 

[SEAL. | BENJ. M. PECK, 
Prothonotary. 

Endorsed: No. 384. May term, 1877. D.C. De Witt’s use vs. The 
Schrader Mining and Manufacturing Co., V. E. Piollet and J. E. 
Piollet. Summons. 8. W. & Wm. Little, attorneys for plaintiff. 


ELISHA A. PACKER. 5 


To the judges: 
1] I certify that on March 8, 1877, I served this summons on 
the within-named Victor E. Piollet and J. E. Piollet, by per- 
sonally making known to them the contents hereof, and also gave 
to each of them a true and attested copy of same. Same day served 
the same on the Schrader Mining & Manufacturing Co., by person- 
ally making known to V. E. Piollet, one of the directors of said com- 
pany, the contents hereof, and also gave to him a true and attested 
copy of same; and on M’ch 9, 1877, I served same on Joseph 
Powell, treasurer of said company, by personally making known to 
him the contents hereof, and I also gave to him a true and attested 


copy of same. 
A. J. LAYTON, SA’ff. 


Sworn to March 12, 1877, before me— 
B. M. PECK, Proth’y. 


12 ) Declaration. 


In the Court of Common Pleas of Bradford County, of May Term, 
1877. 


ErisHa A. Packer and Mary E. Cryperr, Guardian of ) 
Lexy De Witt, Minor Child of Jacob De Witt, De- | 
ceased, and M. W. De Wirt, Administrator de bonis | 
non of Jacob De Witt, Dec’d, to use of D. C. De Witt, | 

vs. 

The“ ScHRADER MINING AND MANUFACTURING COMPANY,” 

and Vicror E. Protuet and JosepH E. PIoLet. 4 


-No. 


BRADFORD COUNTY, 88: 


The “ Schrader Mining and Manufacturing Company” and Victor 
E. Piollet and Joseph E. Piollet, the def’ts in this suit, were sum- 
moned to answer the plaintiff in this suit in a plea of trespass, and. 
thereupon the said plaintiff, by S. W. & Wm. Little, his attorneys, 
complain against the said defendants, for that whereas the said 
defendants heretofore, to wit, on the — day of , A. D. 188-, and 
on divers other days and times between that day and the day of 
bringing this suit, with force and arms, to wit, at Bradford county 
aforesaid, did brake and enter the close and lands of said pl'ff, 
situate in the county of Bradford aforesaid, in the township of 

Overton, surveyed in the warrantee name of George Moore, 
13 and bounded and described as follows, viz: Beginning ata 

post on line of land in the warrantee name of Joseph Betz; 
thence along said land and land in the warrantee name of Henry 
Betz north 29° east three hundred and eighteen perches to a hem- 
lock ; thence north 16° west two hundred perches to a post; thence 
south 29° west three hundred and eighteen perches to a post on line 
of land in warrantee name of Robert Erwin; thence south 61° east 
two hundred perches to the place of beginning, and then and there 
did cut down, fell, prostrate, and destroy, and employed other persons 
to cut down, fell, prostrate, and destroy, timber trees growing upon 
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the said land of the plaintiff, and without the consent of said plain- 
tiff, to wit, of pine trees, twenty-five thousand feet ; of hemlock, two 
million one hundred and seventeen thousand feet; of hard-wood 
trees, eighty thousand feet; of maple, three hundred thousand feet, 
and also eleven hundred cords of bark, which was growing upon 
said hemlock trées when they were cut and felled as aforesaid, being 
of great value, to wit, fifteen thousand dollars, and the said defend- 
ant did then and there take and carry away and dispose of the same 
to their own use. 
And the said plaintiff, further complaining, says that the said 
defendants afterwards, to wit, at the day and year aforesaid, 
14 and before the bringing of this suit, and at the county of 
Bradford aforesaid, did: receive timber trees, knowing the 
same to have been cut, felled, and taken away from the said land of 
the plaintiff and without his consent, to wit, of pine, one hundred 
trees; of hemlock, three thousand trees; of maple, one thousand five 
hundred trees; of hard wood, three hundred trees, and of hemlock 
bark, eleven hundred cords of great value, to wit, of the value of 15 
thousand dollars; and the said plaintiffs, further complaining, says 
that said defendants, at the time before mentioned and between that 
time and the bringing of this suit at Bradford county aforesaid, did, 
by cutting, felling, and removing said before-mentioned timber trees, 
did then and there do and commit great injury to the said lands of 
said plaintiff to the great damage of the said plaintiff and against 
the provisions of the act of Assembly of 29th March, A. D. 1824, and 
to the damage of the said plaintiff in the sum of twenty thousand 
dollars; and therefore he brings this suit. 


February 26, 1877. 
Ss. W. & WM. LITTLE, 
Att’ys for PU ff. 

Endorsed: No. 384. May 7, 1877. Elisha A. Packer, Mary E. 
Cryder, guardian of Lexy De Witt, minor child of J. De Witt, dec’d, 
& M. W. De Witt,adm’r D. B. N. of J. De Witt, to use of D. C. De Witt, 
vs. Schrader M. & M. Co., Victor E. Piollet, Joseph E. Piollet. Decla- 
ration filed Feb’y 27, 1877. | 


15 Appearance. 
S. C. DE Wirt, Use, 


vs. No. 384. May Term, 1877. 
ScHRADER M. & M. Co. & PIOLLETs. 


And now, to wit, May 10, 1877, defendants appear by Davies & 
Carnochan, their att’ys. 

E-dorsed: No. 384. May term, 1877. D. C. De Witt’s use vs. 
Schrader M.& M. Co. & Piollets. Appearance. Filed May 10, 1877, 
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16 Nolle Prosequi as to Piollets. 
MEISE AC Vr 
ErisHa A. PACKER et = Use D.C. DE WiTT,) x 994 May T., 
be ie b : : 1877 
SCHRADER M. & M. Co., V. E. & J. E. PIoLver. oa 


Trespass under statute before W. J. Young, Allen McKean, — Miller 
Fox, arb’s. 


And now, to wit, June 15, 1877, the plaintiff enters a nolle prosequa 


in the above ease as to V. E. & J. E. Piollet. 
S. W. & WM. LITTLE, 


Att’ys for PUff. 


Endorsed: No. 384. May 'T., 1877. D. C. De Witt’s use vs. 
Schrader M. & M.Co. Nolle prosequi. Filed June 16th, 1877. Ree’d 
& filed by the arbitrators May 15,1877. Allen McKean, W. J. 
Young, — Miller Fox, arb’s. 


17 Amendment of Record. 


D. C. De Wirt, Use, 
vs. 
THE SCHRADER MINING & MANUFACTURING Co. 


Now, Dec. 17, 1879, counsel for plaintiff offers toamend the record 
by striking from the parties plaintiff all names except that of Elisha 
A. Packer, so that the suit will stand Elisha A. Packer vs. The 
Schrader Mining & Manufacturing Company. 


Endorsed: No. 384. May T., 1877. D. C. De Witt, use, vs. 
Schrader M. & M. Co. Amendment allowed Dec. 17, 1879, by the 
court. Filed Dec. 17, 1879. 


18 Additional Plea. 


E. A. PACKER 
vs. No. 384. May T., 1877. 
SCHRADER M. & M. Co. 


Now, Dec. 17, 1879, the record having been amended by leave of 
the court, the defendant, by leave of court, adds the plea by liberum 


tenementum. 
SANDERSON, DAVIES & CORNACHAN, 
For Defendant. 


Endorsed: No. 384. May term, 1877. Allowed to be filed Dee. 
17, 1879, on motion of defendant’s counsel, by the court. Filed 
Dee’r 17, 1879. 


19 Amendment to Narr. 

E. A. PACKER 

| vs. No. 384. May Term, 1877. 
MininGc & MANUFACTURING COMPANY. : 


Now, February 16, 1880, plaintiff asks to amend narr. by striking 
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out “against the provisions of the act of Assembly of the 29th March, 
A. D. 1824.” 
L. M. HALL. 


Endorsed: No. 384. May term, 1877. E. A. Packer vs. The 
Schrader Mining & Man’t’g Co. Allowed Feb. 16, 1880, on motion 
of Hall for pl’ff, by the court. Filed Feb’y 16, 1880. 


20 Petition to Remove Cause. 
In the Court of Common Pleas of Bradford Co. May Term, 1877. 


Enisua A. PACKER ) 
7 v8. No. 384. 
THE SCHRADER MINING & MANUFACTURING Co. f 


To the Honorable Paul D. Morrow, president judge of the court of 
common pleas of Bradford county : 

The petition of E. A. Packer, a citizen of the city of New York 
and of the State of New York, the above-named plaintiff, respectfully 
shows that he is plaintiff in the above-entitled suit, and that the same 
was commenced on or about the 26th day of February, A. D. 1877, 
to No. 384, May term, 1877, in the court of common pleas of Brad- 
ford county; that your petitioner was, at the time of the bringing of 
said suit, and still is, a citizen of the city of New York, in the State 
of New York, and a resident thereof; that said action was brought 
for the vurpose of recovering from the said Schrader Mining «& 
Manufacturing Co., the defendant, damages for timber cut and felled 
and removed from the following tract of land situate tn Overton 
township, Bradford county, Pennsylvania, and described as follows: 

Beginning ata post on line of lands in the warrantee of 

21 Joseph Betz, thence aloag said land and land in the warrantee- 

name of Henry Betz, north 29 degrees‘ east three hundred 

[and] eighteen perches to a hemlock ; thence north 61 degrees west 

two hundred perches to a post; thence north 29 degrees west three 

hundred [and] eighteen perches to a post on line of lands in war- 

rantee-name of Robert Irwin; thence south 61 degrees east two hun- 
dred perches to the place of beginning. 

That the matter in dispute in said suit exceeds the sum of five 
hundred dollars, exclusive of costs; that the said defendant is a cor- 
poration of Towanda, in the State of Pennsylvania; was at the time 
of this suit being instituted and is now; the controversy in said suit 
is between a citizen of one State and a corporation of different State. 

Your petitioner further states that said suit has been tried three 
times, but no verdict has been allowed to stand, and said suit is now 
pending for trial in the court of common pleas of Bradford county 
aforesaid, and that he desires to remove the same into the circuit 
court of the United States for the western district of Pennsylvania, 
in pursuance of the statute in the behalf provided, to wit, subdivision 
0, section 639, of the Revised Statutes of the United States. 

Your petitioner further states that he has filed herewith the affi- 
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davit required by the statute in such cases and offered his 
22 bond, executed by George W. Ennis, citizen of. the State of 

Pennsylvania, with good and sufficient sureties, in the penal 
sum of one thousand dollars, as required by said statutes on the re- 
moval of a cause. 

Your petitioner therefore prays that the said bond may be ac- 
cepted as good and sufficient, and that the said suit may be removed 
into the next circuit court of the United States in and for the said 
district of western Pennsylvania pursuant to the statute aforesaid, 
and that no further proceedings be had in this court. 


State or New York, City of New York: 
In the Court of Common Pleas of Bradford Co. May Te-m, 1877. 


EnisHa A. PACKER 
Vs. | No. 384. 
THe ScHRADER MINING & MANUFACTURING Co. 


I, Elisha A. Packer, being duly sworn, do say that I am the plain- 
tiff in the above-entitled cause ; that I have read the foregoing peti- 
tion and know the contents thereof; that the statements and alle- 
gations — contained are true as, I verily believe; and, further, that I 

have reason to believe and do believe that from prejudice and 


23 local influence I will not be able to obtain justice in said 
State court. 
(Signed) Kk. A. PACKER. 


Subscribed by the said Elisha A. Packer in my presence, and by 
him sworn to before me, at New York city, N. Y., this the tenth day 
of March, A. D. 1884. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this 10th day of March, A. D. 1884. 

[SEAL. ] (Signed) CHARLES NETTLETON, 
Commissioner for Pennsylvania in New York, 
115 & 117 Broadway, N. Y. City. 


Ata term of the court of common pleas, in and for the county of 
Bradford, held at Towanda, on the 16th day of April, A. D. 1884— 
present, Hone Paul D. Morrow, president judge of the court of com- 
mon pleas for the county of Bradford. 


D ¥ IR 
Ki. A. PACKE! No. 384. May T., 


vs. 
1877. 
THe SCHRADER MINING & MANUFACTURING Co. 7 


On pleadings and proceedings herein and on the petition and 
bond filed herein by the plaintiff, under the statutes of the United 
States, and on motion of James Ryon and D. C. DeWitt, plaintiff’s 
attorney, it is ordered that the security afforded by the plaintiff be 

accepted and said bond approved, and that the State court 
24 proceed no further in this cause, and that this cause be re- 
2—1084 
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moved into the United States cireuit court in and for the western 
district of Pennsylvania. 


GEORGE W. BLACKMAN, 
Prothonotary. 


Bond. 


Know all men by these presents that we, Elisha A. Packer, of the 
city of New York, in the State of New York, and George W. Ennis, 
of the borough of Towanda, Bradford county and State of Pennsyl- 
vania, are jointly and severally held and ‘firmly bound unto the 
Schrader Mini ng and Manufacturing Co., of Towanda, Pennsylva- 
nia, in the sum of one thousand dollars; for which, w ell and truly to 
be paid unto said Schrader Mining & Manufacturing Co., their suc- 

cessors and assigns, we do bind ourselves, our heirs, executors, as- 
signs, and administrators, joiutly by these presents. 

Sealed with our seals this the 10th day of March, A. D. 1884. 

The condition of this obligation is such that if the said Elisha 
A. Packer, plaintiff in the suit now pending in the court of com- 
mon pleas of Bradford county, in the State of Pennsylvania, to No. 


384, May term, 1877, shall on the first day of the next session or. 


term of the circuit court of the United States for the w estern 
25 district of Pennsylvania enter a copy of the record in the 
said suit and all copies of all process, pleadings, depositions, 
testimony, and other proceedings, enter the appearance of the said 
Elisha A. Packer in the said cireuit court of the United States, 
and pay all costs that may be awarded against him by said cir- 
cuit court, if such court shall hold that said suit was wrong- 
fully and improperly removed from said State court, then this 
obligation to be void ; otherwise to remain in full force and effect. 
In witness whereof the said obligators have hereunto set their 
hands and seals this the 10th day of Mareh, A. D. 1884. 
Ik. A. PACKER. SEAL. 
GEO. W. ENNIS. “7 


STATE OF New York, City & County of New York: 

Be it remembered that on this tenth day of March, A. D. 1884, 
before me, the subscriber, a commissioner of the State of Pennsyl- 
vania to take the acknowledgment of deeds, &c., personally ap- 
peared Elisha A. Packer, who in due form of law acknowledged the 
foregoing instrument to be his act and deed, and desired the same 
to be recorded as such. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this 10th day of March, A. D. 1884. 

CHARLES NETTLET( )N, 
26 Commissioner for Pennsylvania in New York, 
115 & 117 Broadway, N. Y. City. 


STATE OF PENNSYLVANIA, | 
County of Bradford,  { 


On this, the first day of April, A. D. 1884, before me personally 
appeared George W. Ennis, to me personally known to me to be the 
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person who executed the foregoing bond, and acknowledged that he 
executed the same for the uses and purposes therein mentioned. 


STATE OF PENNSYLVANIA, | 
County of Bradford, . 


I, Geo. W. Ennis, the surety named in the foregoing bond, being 
duly sworu, do depose and say that Iam a resident of the State of 
Pennsylvania, and am a property holder therein; that I am worth 
the sum of one thousand doilars over and above all debts and lha- 
bilities and exclusive of property by law exempt from execution, 
and that I am property in the State of Pennsylvania liable to execu- 
tion of the value of more than one thousand dollars. 


GEO. W. ENNIS. 


8S - 


Subseribed in my presence by Geo. W. Ennis and by him sworn 
to before me this the second day of April, A. D. 1884. 
CHAS. M. HALL, J. P. [SEAL.] 


27 Indorsed: No. 384. May T. 1877. E. A. Packer vs. The 
Schrader Mining & Manufacturing Co. Filed April 7, 1884. 


Now, April 7, 1884, the court grantarule to show cause why the 
within-named case shall not be certified to the United States circuit 
court for the west. dist. of Penna., returnable April 14, 1884. The 


within bond approved by the court. 
P. D. MORROW, J. P. 


Objections to Removal of Cause. 


PACKER ) 
US. >» No. 384. May T., 1877. 
Tue Scuoraper M. & M. Co. J 


And now, April 14, 1884, on return of rule to show cause why 
this cause shall not be removed to the circuit court of the United 
States, the defendant objects to said removal on the ground that the 
application for the removal was not made before or at the time at 
which the cause could first be tried, and that the suit was brought 
to use of D. C. De Witt, a citizen of Pennsylvania. 

DAVIES, OVERTON anon SANDERSON, 
Attys for Def’t. 


bo 
o 2) 


Ordered to’be filed April 14, 1884. 
sy the court: 
P. D. MORROW, P. J. 


Indorsed: No. 384. May Term,1877. E. A. Packer vs. Schrader 
M. & M. Co. Filed April 14, 1884. 
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Order for Removal. 
FE. A. PACKER vs. SCHRADER Min. &. MAN’F. Co. 


Rule to remove this cause to the circuit court of the U.S. for the 
western district of Pennsylvania is made absolute. 
by the court: 
P. D. MORROW, P. J. 


Indorsed: No. 384. May T., 1877. Packer vs. Schrader. Filed <s 
April 16, 1884. 


29 Precipe for Appearance jor PUff. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. May T., 1854. 


E. A. PACKER 
Us. No. ADS. 
THE SCHRADER M. & M. Co. 


Now, May 2, 1884, we enter our appearance for the plaintiff. 
JAMES RYON, 
Pottsville, Pa. 
D. ©. Dr WITT, 
Towanda, Pa. uP 
To H. D. Gamble, Esq., clerk i. S. cir. ¢’t. 
Indorsed: No. 45. May term, 1884. Elisha A. Packer vs. The 


Schrader Mining & Manufacturing Co. Precipe for appearance. 
Filed May 5, 1884. 


30 Precipe for Appearance for Def’t. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. 
E. A. PAcKER 
vs. 
THE SCHRADER MInInGc & MANUFACTURING COMPANY. xX 


Enter my appearance de bene esse for the defendant. 
W. T. DAVIES, 
Att’y for Def’t. 
To H. D. Gamble, Esq., clerk, Pittsburgh, Pa. | 
June 10, 1884. 


Indorsed: No. 45. May term,1884. Packer vs. Schrader Mining 
and Manufacturing Co. Appearance for defendant by W. T. Davies, 
‘Towanda, Pa. Filed June 11, 1884. 
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3l Petition to Remand Cause. 


In the Circuit Court of the United States for the Western District of 
Pennsylvania. 


E. A. PACKER vs. SCHRADER MINING & MANUFACTURING COMPANY. 
Petition for order to remand the cause to the State court. 


To the honorable the judges of said court: 

The petition of the Schrader Mining and Manufacturing Company, 
the defendant corporation, respectfully showeth that this cause was 
originally brought in the court of common pleas of Bradford county, 
Pennsylvania, to No. 384, May term, 1877, by a summons in tres- 
pass quare clausam frigit, issued Feb’y 26, 1877; that the parties 
plaintiff in the said cause as then and there brought were Elisha A. 
Packer, Mary E. Cryder, guardian of Lexy De W itt, minor child of 
J. De Witt, deceased, and "M. W. De Witt, administrator of the estate 
of -J.De W itt, deceased, to the use of D. C. De W itt, against the 
present defendant, and Victor E. Piollet and J. FE. Pi ollet : that 
Mary E. Cryder, guardian of Lexy De Witt; M. W. De Witt, and D. 
C. De Witt were all on the said 26th day of February, 1877, citizens 

of the State of Pennsylvania. A rule of reference to arbitra- 
32 tors under the compulsory arbitration law of Pennsylvania 
was entered on that day. June 16, 1877, a nolle prosequa was 
entered as to Victor E. Piollet and J. E. Piollet, and the same day 
an award of arbitrators was filed, from which an appeal was taken 
June 16,1877. Dee. 15,1879, the case came on for trial before a 


jury in the said court of common pleas. Dee. 17, 1879, on applica- 


tion of plaintiff the court amended the record by striking from the 
parties plaintiff all the names, except that of Elisha A. Packer, so 
that the suit then stood in the name of Elisha A. Packer, plaintiff, 
against the petitioner as defendant; that on the same day D. C. De 
Witt filed an affidavit explaining how the said suit came to be 
brought as it was brought, a copy of which affidavit is hereto an- 
nexed and referred to. Upon the granting of said amendment, the 
defendants pleading surprise, the case was continued. Feb. 12, 1880, 
the cause again came on for trial, and a jury was sworn. Feb. 16, 
1880, on motion of plaintiff, the narr. was amended by striking out 
“Ag ainst the provisions of the act of Assembly of the 29th of March, 
A. D. 1824.” F eb. 17, 1880, a verdict was rendered, and April 5, 
1880, judgment for defendant was entered thereon. April 14, 
1880, a writ of error from the supreme court of Pennsyl- 

vania was sued out, and the same was so_ proceeded 
Do in that the judgment of the court below was reversed, and a 

venire facias de novo awarded. Aug. 31,1882, the cause again 
came on for trial before a jury, and on Sept. 6, 1882, a verdict was 
rendered for the plaintiff, and on application of defendant a new 
trial was granted. M’ch 27, 1883, the cause again came on for trial 
before a jury in said court, and on April 4, 1883, a verdict was ren- 
dered for the plaintiff. Feb. 4, 1884, an order of the court was filed, 
directing a new trial to be had unless within thirty days the plain- 
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tiff should remit one-half the amount for which the verdict was ren- 
dered, and the order for new trial became absolute on the plaintiff 
failing so to do. 

Your petitioner therefore, showing that the decedent, Jacob De 
Witt, was at the time of his death a citizen of Pennsylvania; that 
M. W. DeWitt, his administrator, was at the time this suit was brought 
and up to the. date of his death, about one year ago, a citizen of 
Pennsylvania, holding letters on said estate from the orphans’ court 
of Bradford county; that Mary E. Cryder and Lexy DeWitt were, 
when this suit was brought, and have been ever since, and are now, 
citizens of Pennsylvania; that D. C. DeWitt was, when said suit was 

brought, and ever since has been, and is now,a citizen of Penn- 
o4 sylvania, and,as your petitioner verily believes, has stilla joint 

interest with the said E. A. Packer in the claim sued upon, 
and that the said application to remove this cause was not made 
until after three verdicts had been rendered, and not before or at the 
term at which the cause could first be tried, prays the court to grant 
a rule to show «ause why this cause shall not- be remanded to the 
State court, and upon hearing said rule to remand the same. 


JOSEPH POWELL. 


UniITED StTavreEs OF AMERICA, | .... 
Western District of Penna., f° 


Joseph Powell, the agent and secretary and treasurer of the Schra- 
der Mining and Manufacturing Company, being duly sworn, says 
he has read the foregoing petition and knows the contents thereof, 
and that the averments thereof are true according to the best of his 


knowledge and belief. 
JOSEPH POWELL. 


Sworn and subscribed before me this 21st day of June, A. D. 1884. 
GEO. W. BLACKMAN, Prot. 


(Copy of Precipe.) 
In the Court of Common Pleas of Bradford County. 


EvisHa A. Packer, Mary E. Cryper, Guardian of Lexy De 
30 Witt, Minor Child of J. De Witt, Deceased, and M. W. De 
Witt, Administrator, D. B. N. of the Estate of J. De Witt, De 
ceased, to the use of D. C. De Witt. 
v8. 
THE SCHRADER MINING AND MANUFACTURING CoMPANY, VICTOR E. 
PIOLLET and JosEPH E. PIOLETT. 


Issue summons against the defendants to answer the plaintiff 
wherefore with force and arms, &c., he broke and entered the close 
of the plaintiff in said county and then and there cut, felled, and 
removed from plaintiffs said close timber, trees, and other wrongs 
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to the plaintiff then and there did, to the great damage of the plain- 
tiff, &e. 

eturnable to next term. 

Yours, «e., 7 
(S’o’d) S. W. & WM. LITTLE, 
Att’ys for PUFF. 

To Benj. M. — oe prothonotary. 

Feb’y 26, 1877 


BRADFORD CouNTY, 88: 
Common Pleas, Bradford County. May T., 1877 


Kk. A. Packer et al., to use of D. C. De Witt, 
vs. No. 384. 
THE ScHRADER M. & M. Co 


D. C. De Witt, being duly sworn according to law, says: In 1876 
talked with H. '. Maynard and 8. W. Little about bringing suit 
against the above defendant for trespassing on the George 
36 Moore tract. I informed them that I had an assignment 
from the De Witt estate; that IE. A. Packer and myself 
were equally interested in the claim against said def’ts for said 
trespass; that Mr. Packer owned the land while a portion of the 
trespass was committed; and that the land was then conveyed to J. 
De Witt; that the def’ts continued to trespass after De Witt owned 
the land; that some of the timber was cut while Packer owned the 
land, and taken away after De Witt owned it. After consultation, we 
concluded it was a continuous trespass. I having an assignment 
from the estate of J. De Witt and power to bring suit in name of E. 
A. Packer to my use for the trespass committed while he owned the 
land, that damages could be recovered in one suit; that deponent was 
taken very sick on Jan. 19, 1877, and was confined to the house for 
about one month, and was unable to transact business until in 
March; that during this time Mr. Little, by my orders, commenced 
this suit; that deponent did not intend to bring suit for an injury 
or trespass to the land when jointly owned by Jacob De Witt and 
Ek. A. Packer; that deponent did not understand that they ever did 
own it together, and if the declaration is so drawn it is a mistake. 
Deponent further says the namesof Mary E. Cryder, guardian, 
Od &e., and M. W. De Witt were placed upon the record in good 
faith and with an honest opinion that they could be included 
in the suit,and not for the purpose of injuring defendants or preclud- 
ing them from giving any testimony that they would have been al- 
lowed to give if separate suits had been brought; that under the 
ruling of his honor, Judge Morrow, in this case deponent was mis- 
taken in the law. 


(S’p’d) D. C. De WITT. 


Swo. & sub. to Dee. 17, 1879. 
GEO. W. BLACKMAN, Proth’y. 


And now, Sept. 20, 1884, on reading within petition, and on mo- 
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tion, the court grants a rule on plaintiff to show cause why the cause { 
should not be remanded to the State court. Returnable 14th Oct., 
1884, at 10 o’clock a. m. 
By the court. 
Indorsed: No. 45. May term, 1884. Elisha A. Packer vs. The 
Schrader Mining’ & Manufacturing Co. Petition for order to retnand | 
to State courts. Filed Sept. 20, 1884. H. D. Gamble, clerk. 
08 Order Discharging Rule to Remand. i 
a . : aap , » ‘ ; 
In the Circuit Court of the United States for the Western District of | 
Pennsylvania. May Term, 1884. { 
EnisHa A. PACKER 
US. No. 45. 
THE SCHRADER MINING AND MANUFACTURING COMPANY. 
Surrule ex parte defendant to show cause why this case should not 
be remanded to the State court. 
Argued Oct. 14, 1884, C. A. V. 
And now, Oct. 25th, 1884, upon due consideration, the rnle granted — 
Sept. 20th, 1884, to show cause why this cause should not be re- : 
rd ; . ° é 
manded to the State court is discharged. 
P 


By the court. 

Indorsed: No. 45. May term, 1884. Elisha A. Packer vs. The a 
Schrader Mining & Manufacturing Company. Order discharging 
rule to show cause why this cause should not be remanded to the 
State court. Filed Oct. 25, 1884. 


~~. ee 


39 Def’t’s Exceptions to Order Discharging Rule to Remand. 
In the Circuit Court of the United States for the Western District of 4 
Pennsylvania. May Term, 1884. } 

Enisua A. PAcKER | 
VS. No. 45. | 
THE SCHRADER MINING AND MANUFACTURING Co. : 


Now, Oct. 27th, 1884, defendant excepts to the order of the court € 
of Oct. 25th, 1884, discharging the rule to show cause why this 
cause should not be remanded to the State court. 
W. T. DAVIES, 
Attorney for Defendant. 


Reasons : 

1. The application for the removal was not made in time. 

2. All the parties plaintiff in this suit are not citizens of other 
States than the State of Pennsylvania. but some of them are citizens 
of said State of Pennsylvania. 

Indorsed: No. 45. May term, 1884. Elisha A. Packer vs. The 
Schrader Mining & Manuf’g Co. Defendant’s exception to order of 
Oct. 25, 1884. Filed Oct. 27, 1884. W. T. Davies. 
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40 Def’t’s Additional Plea. 


In the Cireuit Court of the United States for tne Western District of 
Pennsylvania. May Term, 1884. 


EnisHa A. PACKER 
vs. No. 45. 
THE SCHRADER Mininc & Man’r’aG Co. | 


And for a further plea in his behalf as to the said supposed tres- 
passes the said defendant, by leave of the court here for this purpose 
first had and obtained, saith that the said plaintiff. ought not to have 
or maintain his aforesaid action against him, because he saith that he, 
the said defendant, was not guilty of the said several supposed tres- 
passes in the said declaration mentioned, or any of them, or of any 
part thereof, in manner and form as the said plaintiff hath above 
thereof complained against him, at any time within six years next 
before the commencement of this suit; and this the said defendant 
is ready to verify. Wherefore he prays judgment whether the said 
plaintiff ought to have or maintain his aforesaid action against him. 

W. T. DAVIES, 
Attorney for Deft. 


Indorsed: No. 45. May term, 1884. Elisha A. Packer vs. The 
Schrader M. & M. Co. Defendant’s additional plea. Filed Nov’r 5, 
1884. W. T. Davies. 1884, Nov’r.5. Leave granted defendant to 
file within plea. By the court. H. D. Gamble, cl’k. 


4] Order. In Re Plea of Statue of Limitations. 


In the Cireuit Court of the the United States for the Western District 
of Pennsylvania. May Term, 1884. 


EvisHA A. PACKER 
VS. No. 45. 
THE SCHRADER M. & M. Co. 


April 22, 1885, motion ex parte plaintiff for a rule to show cause 
why the plea of the statutes of limitations should not be stricken 
from the record. 


Eo die: Argued C. A. V. 


And now, May 1, 1885, it appearing to the court that the order of 
Nov. 5, 1884, granting the defendant leave to file the plea of the 
statute of limitations’ was inconsiderately made upon an ex parte 
application, said order is now rescinded, and in lieu thereof a rule is 
granted as of Nov’r 5, 1884, upon the plaintiff to show cause why 
leave should not be granted to the deftendent to file said plea, re- 
turnable to May 11, 1885. 

By the court. 


Indorsed: No. 45. May term, 1884. Elisha A. Packer vs. The 
3—1084 
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Schrader M. & M. Co. In the matter of the plea of the statute of 
‘limitations. Order. Filed May 1, 1885. 


4? Amendment to Declaration. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. May 'f., 1884. 


EvisHa A. PACKER 
US. No. 45. 
ScHRADER M. & M. Co 


And now, to wit, May 29, 1885, by leave of court first had and ob- 
tained, the first count of the declaration is amended as follows: By 
inserting therein the words “ five millions feet of hemlock trees” in 
lieu of the words in said count “of hemlock trees two millions one 
hundred and seventeen thousand feet.”’ 

By the court: 

H. D. GAMBLE, Clerk. 

Indorsed: No.45. May term, 1884. Elisha A. Packervs. Schrader 
Mining & Manf’g Co. Order allowing an amendment to the decela- 
ration. Filed May 29, 1885. 


45 Plaintiff's Points. 


In the Circuit Court of the United States for the Western District 
of Pennsylvania. May Term, 1884. 


E. A. PACKER 
vs. No. 45. 
SCHRADER M. & M. Co 


The plaintiff respectfully requests the court to charge the Jury as 
follows 
Ist. The evidence shows that the George Moore survey was regu- 
larly returned to the land office, accepted, and patented, and if the 
jury believes that the hemlock proved to be upon the ground is the 
hemlock corner called. for as the northeast corner of the George 
Moore; that the south line of said survey was marked upon the 
round, and that the calls for adjoining lands are consistent with 
such marks, the jury in such case must locate the George Moore 
upon the ground by running the same from the hemlock the north- 
east corner, the courses called for in the return of survey, so as 
to answer its calls for the Betz on the east and the Broadhead lands 
on the west. Such location will embrace within the lines of the 
George Moore the lands in dispute. 
2d. The plaintiff has shown a legal and valid title to all the 
44 lands within the lines of the George Moore survey, made in 
pursuance of warrant, dated the 27th day of April, 1792, and 
the plaintiff is entitled to recover damages for all trespasses com- 
mitted upon said lands while he was the owner thereof by said de- 
fendant or by the authority and direction by said defendant, or for 
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the benefit of said defendant, and subsequently ratitied or approved 
of by said defendant. 
3d. If the jury believe that in the fall of 1867 the Schrader Land 
Company, a voluntary association of individuals, entered upon the 
lands of the plaintiff and caused to be cut down and felled a large 
quantity of hemlock and other timber trees; and caused the same to 
be cut into logs and barked, along the Schrader creek, which passes 
through plaintiff's land, and that afterwards the Schrader Land 
Company procured an act of incorporation and became an incorpo- 
rated body under the name and style of the Schrader Mining & Man- 
ufacturing Company, and after such incorporation, in the spring of 
1868, the said incorporation took and carried away the logs so cut 
and piled up, and converted the same to the use of said corporation, 
the plaintiff is entitled to a verdict for the value of said logs so taken, 
and also for all other timber severed from said land while the plain- 
tiff was the owner thereof, and taken by the defendant before 
45 as well as after the first of October, 1870. 
4th. If the jury find that the Schrader Land Company, a 
voluntary association, enters into a contract with the Towanda Tan- 
ning Company to sell the bark upon the trees growing and standing 
upon the George Moore tract, and that said tanning company cut 
down a large number of timber trees on the said tract and stripped 
the bark therefrom, and that the Schrader Land Company after- 
wards became an incorporated company under the name of The 
Schrader Mining and Manufacturing Company, and as such suc- 
ceeded to the property rights of the Schrader Land Company; that 
after such incorporation the bark was removed from the plain- 
tiff’s land with the consent and approval of the defendant; that the 
defendant, claiming to sueceed the Schrader Land Company, de- 
manded the performance of the contract, measured thé bark, claimed, 
and received the contract price for said bark, the plaintiff is entitled 
to a verdict for the value of the bark on the trees, and such value 
cannot be less than the defendants received for the same. 7 
5th. For such amount of damages as the jury may find the plain- 
tiff to have sustained by reason of the trespasses mentioned and re- 
ferred to in the preceding points the plaintiff is entitled to in- 
46 terest from the time such trespasses were committed up to 
this time. 
6th. That under all the evidence in the case the plaintiff is enti- 
tled to a verdict. 
Indorsed: No. 45. May term, 1884. Packer vs. Schrader Mining 
& Man’f’g Co. Plaintiff’s points. Filed May 29, 1885. 


47 Defendant's Points. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. 


PACKER vs. SCHRADER M. & M. Co. 


Counsel for defendant respectfully request the court to charge the 
jury— 
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1. That if the jury believe the George Moore warrant, together 
with the Cooley and others to the south of it, were surveyed as one 
block, of which the Moore was the northern member—that —— 
line of said block, as actually surveyed upon the ground in 1792, 
was run between the hemlock sapling and sugar corners correspond- 
ing to what is claimed by the defendant to be the south line of the 
Andrew Tybout tract—the plaintiff has no title to the part of the 
land north of the said south line of the Tybout tract, and cannot 
recover, provided the jury believe the Tybout tract was actually sur- 
veyed and located upon the ground, as claimed by the defendants. 

2. That if the jury believe that no line of 1792 was surveyed on 
the grounds for the Moore warrant north from the hemlock sapling 
corner and west from the hemlock claimed by defendant to be 

be the northeast corner of the Tybout tract, and that the line 
4§ from the hemlock northeast corner aforesaid south to the 

sugar corner was run for warrants east of said line, and that 
said line was adopted by the return of survey of the Moore, such 
adoption will not avail to extend the Moore north of the line be- 
tween the hemlock sapling and the sugar, provided the jury believe 
the last-mentioned line was the northern limit of the Moore block 


of surveys, and the Tybout was surveyed, as claimed by the de-, 


fendant. 

3. That as the evidence shows the Tybout tract was surveyed 
March 24, 1794, within two years of the date of survey of the Moore, 
and as the Tybout survey was duly returned, patent issued, and 
chain of title asserted thereunder up to the present time, and as 
twenty-one years did not elapse between the Moore and ‘Tybout sur- 
veys, the presumption that the Moore was actually surveyed as re- 
turned is not conclusive, but may be rebutted by evidence. 

4. That if the jury believe Jacob DeWitt had charge of Packer’s 
lands, and was authorized to protect them from depredation, and had 
knowledge of defendant’s claim of title up to the painted line, and 
of the painting of said line in assertion of such claim, and that said 

Jacob De Witt did not object to the painting of said line, but 
49 acquiesced therein and assented thereto, the jury would be 
warranted in finding the actual possession of the disputed 
lands to have been in the defendant when the alleged trespasses 
were committed, provided they believe the evidence of the defend- 
ant as to the surveys and other acts of ownership done upon the 


ground by the defendant, together with payment of taxes; and if 


they do so find the actual possession to have been in the defendant, 
the plaintiff cannot recover. 

oth. That if the jury believe that Packer authorized Jacob De 
Witt to establish the Tybout line, as painted, or subsequently con- 
sented to such establishment, and that the same was established in 
good faith, the plaintiff cannot recover. 

6. That if the jury believe Jacob De Witt had charge of Packer’s 
lands, and was authorized to protect them from depredations, and 
in pursuance of such charge and authority consented to the estab- 
lishment of the painted line, and the defendant in good faith, rely- 
ing on such consent, took the timber, the plaintiff cannot recover. 
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— the conveyanee from Packer to De Witt took effect from 
Nov. 2, 1869, for all the purposes of this case. 
8. That the re can be no recovery in this case for timber removed 
from the disputed territory subsequent to Nov’r 2, 1869. 
oO 9. That there can be no recovery in this casé for the acts 
done upon and bark removed from the disputed territory by 
the Towanda Tanning Co. under color of its conveyance of the bark 
on the Schrader land from the Schrader Land Co. 


Indorsed: No. 45. May term, 1884. Packer vs. Schrader Mining 
and Man’f’g Co. Defendant’s points. Filed May 29, 1885. 


51 Minutes of Trial. 


In the Cireuit Court of the United States for the Western District 
of Pennsylvania. May Term, 1884. 


EvisHa A. PACKER 
vs. No. 45. 
THt SCHRADER MINING AND MANUFACTURING COMPANY. 


And now, to wit, May 15, 1885, the above cause having come on 
for trial, a jury was called, viz., David Farrell, John Thompson, W. 
S. Patterson, H. C. Tussy, W. E. Reed, W. H. Chambers, 8S. B. 
Bishop, H. M. Donahoo, David Shallenberger, Edward 8S. Keel, R. 
C. Dunean, and Samuel Coleman, twelve good and lawful men, who, 
having been duly summoned, were balloted for and sworn to well 
and traly try this issue jomed, &@., &e. Thereupon plaintiff, by D. 
C. De Witt, Esq., one of his counsel, opens case to jury and evidence 
is offered on his behalf, resting on May 21, when John F. Sander- 
son, Esq., of counsel for defendant, opens case on behalf of defend- 
ant and offers evidence, resting on May 27; thereupon plaintiff 
offers rebutting evidence, which is followed by surrebutting evi- 
dence on part of defendant. Counsel announce to the court on May 
28 that the evidence in the case is closed. After the arguments of 
the counsel for the respective parties the court on May 29 charges 
the jury, who retire, and, after due deliberation, find for the plain- 
tiff upon the plea of diberum tenementum, and find the defendant 
guilty of the trespass charged, and liquidate damages against the 
defendant in the sum of eight thousand dollars in favor of plaintiff. 


H. D. GAMBLE, CVE. 


1885, June 5. Judgment is hereby entered upon the verdict 
herein. 


H. D. GAMBLE, C?k. 


52 Judgment Docket Entry. 
No. Term.| Year. | Defendant. Plaintiff. Se Amount. Int. from— 


45 May... 1884 |Sehrader Mining & ElishaA.Packer. June 5, 1885 $8,000 00) May 29, 1885 
| Manufacturing Co. fae 


D. C. DEWITT. 
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53 Order as to Sealing of Bills of Exceptions. 


Circuit Court of the United States for the Western District of Penn- 
sylvyania. 


EnisHaA A. PACKER 
S. 
SCHRADER MINING AND MANUFACTURING COMPANY. 


And now, to wit, May 29, 1885, on motion of Mr. Sanderson, of 
counsel for defendant, it is ordered that defendant’s bills of excep 
tions be settled and sealed within fifteen days from this date, and 
that forty-eight hours’ notice be given plaintiff’s counsel of the time 
and place of such settling and sealing, and that such notice be 
accompanied by a draft of the bills to be tendered for sealing. 


J. P. BRADLEY. 


Indorsed: No. 45. May Term, 1884. Elisha A. Packer vs. Schra- 
der Mining & Man’f’g Co. Order fixing time for sealing defend - 
ant’s bill of exceptions, &c. Dated May 29,1885. Filed Sept. 25, 
1885. 


54 Order Hetending Time for Sealing Bill of Ececeptions. 


Cireuit Court of the United States for the Western District of 
Pennsylvania. 


EvisHa A. PACKER 
vs. 
THE SCHRADER MINING AND MANUFACTURING COMPANY. 


In trespass. 


An order of the court having heretofore been made allowing the 
defendant fifteen days from the time the verdict was rendered in this 
‘ase (namely, 29th May, 1885) to prepare and present its bill of 
exceptions, and the bill being now presented, but objected to in 
some particulars by the attorney of the plaintiff, and the parties de- 
siring further time for perfecting the said bill, it is ordered that the 
defendant have thirty days from the date of this order to perfect 
said bill, and present the same to one of the judges for signing and 
sealing, and that the plaintiff’s attorney do submit the corrections 
or additions desired by him to the defendant’s attorney within fif- 


teen days from this date. 
JOSEPH P. BRADLEY, 
Asso. Justice Sup. C’t U.S. 


This order made June 11, 1885, and delivered to Mr. Sanderson. 


J. P. BRADLEY. 


Indorsed : Order extending ame for sealing bill of exceptions. 
Dated June 11,1885. Filed Sept. 2 5, 1885. 
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55 Bond. 
Supreme Court of the United States. 


SCHRADER MINING AND MANUFACTURING COMPANY 
vs. 
EvisHaA A. PACKER. 


Know all men by these presents that we, the Schrader Mining 
and Manufacturing Company, Robert H. Sayre, of Bethlehem, 
Pennsylvania, and Joseph Powell, of Towanda, Pennsylvania, are 
held and firmly bound unto Elisha A. Packer, of the city and State 
of New York, in the sum of thirty thousand dollars, to be paid to 
the said Elisha A. Packer, his executors or administrators; to which 
payment, well and truly to be made, we bind ourselves, and each of 
us, Jointly and severally, and each of our successors, heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals and dated this eighth day of June, A. D. 
1885. 

Whereas the above-named Schrader Mining and Manufacturing 
Company hath prosecuted a writ of error to the Supreme Court of 
the United States to reverse the judgment rendered in an action 
prosecuted by the said Elisha A. Packer against the said Schrader 
Mining and Manufacturing Company in the circuit court of the 

United States holden in the western district of Pennsylvania ; 
o6 Now the condition of this obligation is such that if the 

above-named Schrader Mining and Manufacturing Company 
shall prosecute its said writ of error to effect, and answer all costs 
and damages if it fail to make good its plea, then this obligation to 
be void; otherwise to remain in full force and virtue. 

[SEAL. | THE SCHRADER MINING & MANU- 
FACTURING CO., 
By ROBERT H. SAYRE, President. 


Attest: JOSEPH POWELL, Sec’y. 


ROBT. H. SAYRE. SEAL. 
JOSEPH POWELL. [sBAt. 


COMMONWEALTH OF PENNSYLVANIA, 88: 


Personally appeared before me the above-named Robt. H. Sayre, 
who, being duly sworn according to law, deposes and says that he 
is worth in real estate, above all his debts and liabilities, at least 
thirty thousand dollars. 


ROBT. H. SAYRE. 


Sworn and subscribed to this 8th day of June, 1885. 
[SEAL. ] JOHN C. WEBER, 
Notary Public. 


COMMONWEALTH OF PENNSYLVANIA, 88: 


Personally appeared before me the above-named Joseph Powell, 
who, being duly sworn according to law, deposes and says he is 
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worth in real estate, above all his debts and liabilities, at least thirty 
thousand dollars. 
57 JOSEPH POWELL. 


Sworn and subscribed to this 9th day of June, 1885. 
[SEAL. ] JNO. W. MIX, 
U. S. Commissioner in & for West. Dist. of Pa. 


The foregoing bond is approved by me. 
June 11, 1885. 
JOSEPH -P. BRADLEY, 
Asso. Justice Sup. Ct. U.S. 


Indorsed: No. 45. May term, 1884. Packer vs. Schrader Mining © 
& Manufacturing Company. Bond. Filed June 12, 1885. 


58 Lill of Exceptions. 


Circuit Court of the United States, Western District of Pennsylvania. 
May Term, 1884. 


Evisua A. PACKER 
Vs. ‘ No. 44. 
SCHRADER MINING AND MANUFACTURING COMPANY. 


Be it remembered that the plaintiff, having declared against the 
defendant and impleaded it in a plea of trespass quare clausam fregit 
(prout narr), and thereto the defendant having pleaded not guilty 
and liberum tenementum prout pleas and issue, and issue having been 
joined thereon in the court of common pleas of Bradford county, 
Pennsylvania, and the said cause having been removed into this 
court (prout record and proceedings for removal), afterwards, to wit, 
May 15, 1885, before Honorable Joseph P. Bradley, justice of the 
Supreme Court of the United States, sitting as circuit justice, and 
Honorable William MckKennan, circuit judge, the said issues came 
on to be tried by a jury, and a jary having been duly empan- 

neled and sworn, the plaintiff proceeded to deduce title to the 
59 locus in quo (prout narr) by producing in evidence warrant 

of survey from the Commonwealth of Pennsylvania to sur- 
vey for one George Moore a tract of land of four hundred acres, ad- & 
joining or near lands granted on the day of the date of said warrant 
to Samuel Temple, in the county of Northumberland, the said war- 
rant bearing date April 27, 1792; also return of survey on the 16th 
day of April, 1794, to the land office, showing a survey made pur- 
suant to said warrant on the 21st day of November, 1792, as shown 
by a draft embodied in said return, a copy of which return and 
draft is made a part of this bill of exceptions for the purpose of in- 
corporating herein what is thereby shown, and the said copy is 
hereto annexed and marked Exhibit “A.” 

The plaintiff then gave in evidence a patent from the Common- 
wealth of Pennsylvania to Samuel Wallis, bearing date February 
24,1795, for the land so surveyed according to the description in 
the return of survey in the warrant name of George Moore, a copy 
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worth in real estate, above all his debts and liabilities, at least thirty 
thousand dollars. 


yi JOSEPH POWELL. 


Sworn and subscribed to this 9th day of June, 1885. 
[ SEAL. ] JNO. W. MIX, 
U. S. Commissioner in & for West. Dist. of Pa. 


The foregoing bond is  Approv ed by me. 


June 11, 1885. 
JOSEPH -P. BRADLEY, 
Asso. Justice Sup. Ct. U.S. 


Indorsed: No. 45. May term, 1884. Packer vs. Schrader Mining 
& Manufacturing Company. Bond. Filed June 12, 1885. 


55 Bill of Exceptions. 


Circuit Court of the United States, Western District of Pennsylvania. 
May Term, 1854. 


Evisua A. PACKER ) 
vs. ; No. 44. 
SCHRADER MINING AND MANUFACTURING COMPANY. ( 


Be it remembered that the plaintiff, having declared against the 
defendant and impleaded it in a plea of trespass quare clausam fregit 
(prout narr), and thereto the defendant having pleaded not guilty 
and liberum tenementum prout pleas and issue, and issue having been 
joined thereon in the court of common pleas of Bradford county, 
Pennsylvania, and the said cause having been removed into this 
court (prout record and proceedings for removal), afterwards, to wit, 
May 15, 1885, before Honorable Joseph P. Bradley, justice of the 
Supreme Court of the United States, sitting as circuit justice, and 
Honorable William McKennan, circuit judge, the said issues came 
on to be tried by a jury, and a jary having been duly empan- 

neled and sworn, the plaintiff proceeded to deduce title to the 
59 locus in quo (prout narr) by producing in evidence warrant 

of survey from the Commonwealth of Pennsylvania to sur- 
vey for one George Moore a tract of land of four hundred acres, ad- 
joining or near lands granted on the day of the date of said warrant 
to Samuel Temple, in the county of Northumberland, the said war- 
rant bearing date April 27, 1792; also return of survey on the 16th 
day of April, 1794, to the land office, showing a survey made pur- 
suant to said warrant on the 21st day of November, 1792, as shown 
by a draft embodied in said return, a copy of which return and 
draft is made a part of this bill of exceptions for the purpose of in- 
corporating herein what is thereby shown, and the said copy is 
hereto annexed and marked Exhibit “A.” 

The plaintiff then gave in evidence a patent from the Common- 
wealth of Pennsylvania to Samuel Wallis, bearing date February 
24,1795, for the land so surveyed according to the description in 
the return of survey in the warrant name of George Moore, a copy 
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of which is hereto annexed and marked Exhibit B, and then pro- 
ceeded to deduce title by mesne conveyances from the said Sam- 
60 uel Wallis to the plaintiff, who derived his title immediately 
from one William EH. Winder by deed dated Decem ber‘17, 1864. 
The evidence showed that up to the date of the alleged trespasses 
the locus in quo and lands surrounding consisted of woodland, forest, 
or unseated land. 

Plaintiff gave evidence tending to show payment of taxes on the 
said lands in the warrantee name of George Moore from 1812 to 
1877; and gave in evidence certain offic al documents from the 
land office of Penns ‘vivania, as follows: 

Copy of returr of survey of the Robert Erwin warrant, a copy of 
which is hereto annexed and marked Exhibit C. 

Copy of the return of the Samuel Cooley warrant, a copy of which 
is hereto annexed and marked Exhibit D. 

Connected draft of returns of survey of George Moore and Rob- 
ert Erwin warrants, a copy of which is hereto attached and marked 
Exhibit E. 

Connected draft of seventy-three tracts of land including the 
George Moore, a copy of w hich is hereto annexed and marked Ex- 

hibit F. | 
61 Copy of return of survey of the Henry Betz warrant, a 
copy of which is hereto annexed and marked Exhibit G. 

Connected draft of returns of survey of the Robert Erwin and 
Andrew Tybout warrants, a copy of which is hereto annexed and 
marked Exhibit H, and in connection therewith called certain sur- 


veyors and gave testimony by them, the plaintiff’s evidence on this 


subject tending to show the location of the George Moore warrant 
upon the ground, and tending to show that, according to such loca- 
tion, the defendant had committed the trespass alleged. 

3y the said testimony of surveyors called by the plaintiff, and by 
the maps and evidences of title put 1 evidence by the plaintiff, cer- 
tain factsappeared, which are more fully referred to — connection with 
certain evidence given and offers of evidence made by the defendant, 
as hereinafter stated. 

Plaintiff proved the incorporation of the defendant company 
under the laws of Pennsylvania, the date of the beginning of its cor- 
porate existence being February 6, 1868, and also gave evidence tend- 

ing to show said corporation was formed by persons who com- 
G2 posed a voluntary association, known as the Schrader Land 

Company, to whose property, contracts, debts, and abilities, 
the said corporation defendant by its agreement succeeded. 

The evidence further tended to show that the Schrader Land Com- 
pany, by its trustees, had duly sold and conveyed to the Towando 
Tanning Company, a corporation organized under the laws of the 
State of “Pennsy lvania, all the hemlock bark on the lands of the said 
Schrader Land Company, known as the Schrader lands and com- 
prising several thousand acres of forest lands. 

That by color of said consequence the said Towanda Tanning 
Company, in the summer of 1867, entered the locus in quo under and 
by authority of the Schrader Land Company, and cut and felled a 

4—1084 
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large number of hemlock timber trees, and stripped the bark there- 
from, and took and carried away the said bark, through the agency 
of one David M. McCraney, its agent and contractor employed for 
that purpose, and that in the fall and winter of 1867-’8, the said 

McCraney, underacontract with the Schrader Land Company, 
63 for that purpose, cut up into saw-logs the hemlock trunks, so 

as aforesaid felled, and peeled and banked the same on the 
Schrader creek preparatory to running the same down the said creek 
to the mill of the Schrader Land Company. 

That after the organization of the defendant company it proceeded 
to carry out the contract of the Schrader Land Company with Me- 
Creney, and said McCraney ran and floated the said logs down the 
said creek to said mill, then the property of defendant company. 

That afterwards, in the summer of 1868, other hemlock trees were 
cut and felled by McCraney in the locus in quo for the Towanda Tan- 
ning Company, under color of its purchase of the bark from the 
Schrader Land Company as aforesaid, and by authority of the de- 
fendant, and the said McCraney, as agent and contractor, stripped 
the bark from said trees and carried it away, and afterwards under 
his said contract with the Schrader Land Company, adopted and 
continued by the defendant company, he cut the said trees into saw- 
logs and caused the same to be floated to the mill of the defendant 

company. | 
64 That in carrying on the said operations the said McCraney 

sublet to sundry jobbers the felling, peeling, and putting on 
the banks of said Schrader creek the said hemlock timber, and that 
said jobbers had their respective jobs marked out by lines upon the 
ground upon the locus in quo, and that some of them built shanties 
or houses thereon for their shelter and accommodation while en- 
gaged in work upon the locus in quo. 

That in the cutting and removing of the said hemlock timber 
and bark, divers hardwood trees of maple, beech, &c., were cut and 
felled and either cut into saw-logs and removed to the mill of de- 
fendant company or destroyed. 

Evidence was given tending to show that subsequent to Novem- 
ber 2, 1869, a large quantity of logs, to wit, upwards of one hundred 
thousand feet was removed by McCraney under his said contract, 
carried on by him and the Schrader Mining and Manufacturing 
Company, which timber was cut down and felled previous to said 
Nov. 2, 1869, and was at that date lying upon the ground in the 

locus in quo. 
65 Evidence was also given by the plaintiff tending to show 
the quantity and value of the timber taken as aforesaid. 

The plaintiff's evidence also showed that all of the said alleged 
trespasses were committed within certain boundaries marked upon 
the ground by a line of trees blazed and having the blazed marks 
painted white, which line was known as the painted line, and was 
claimed up to by the Schrader Land Company, the Towanda Tan- 
ning Company, under its purchase of the bark, and by the defendant 
company. 


The defendant company gave in evidence a warrant of survey 
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from the Commonwealth of Pennsylvania to survey a tract of land 
of four hundred acres for Andrew Tybout, northeasterly and adjoin- 
ing land granted to Robert Irwin, in the county of Northumberland 
or Luzerne, pursuant to which warrant a survey was made March 
24, 1794, and subsequently returned. 

The said return contained a draft of the survey which was a part 
thereof, and a copy of the said draft and return are made a part of 
these exceptions for the purpose of incorporating herein what is 

thereby shown, and said copy is hereto annnexed and marked 
66 Exhibit I. 

Defendants then gave in evidence a patent from the Com- 
monwealth of Pennsylvania to one Daniel Broadhead for the lands 
described in the said return of survey, a copy of which patent is 
hereto annexed and marked Exhibit J and made a part of this bill 
of exceptions. 

Defendant then deduced title to the said tract of land by sundry 
mesne conveyances from and under said patent, showing the said 
tract to have been a part of a body of land comprising about seven- 
teen thousand acres, the title to which was for a long time, to wit, 
from 1795 to 1855, vested in Robert Barelay and his devisee, Charles 
Barclay, under whom defendant claimed, and that said lands were 
known as the Barclay lands, and subsequently a large portion of 
them, including the Tybout tract, as the Schraeder lands. 

The Schraeder Land Company derived its title by deed dated 
Jan’y 3, 1866, and the Schrader Mining and Manufacturing Com- 
pany derived title by deed from the trustees of the Schrader Land 

Company dated March 2, 1868. 
67 Defendant also gave evidence of. payment of taxes on 
Tybout tract from 1812 to a date subsequent to the bringing 
of this suit. 

By the undisputed evidence it appeared that the hemlock north- 
east-corner tree called for in the George Moore return of survey 
was identical with the hemlock northeast-corner tree called for 
by the Andrew Tybout return of survey, and that the said sur- 
veys overlapped or interfered so far as their boundaries would 
include the same territory by running the said boundaries from 
the said hemlock as a common northeast corner, according to their 
returns the amount of said interference being about three hundred 
and twenty-five acres. 

By like evidence it also appeared that the said hemlock was the 
northwest corner called forin the Henry Betz return of survey, and 
that the Henry Betz survey adjoined with the George Moore and 
Andrew Tybout surveys‘on the east, separated therefrom by an old 
line marked as “arly as 1784, and re-marked in 1792, and subse- 
quent years, and extending several miles southerly. 

Evidence was given by “defendant showing that original marks 

were found on certain trees on the north, east, and south 
GS lines of the Tybout survey, which counted to the date of 

that survey, and that the hemlock northeast corner, the sugar 
southeast corner, and the hemlock sapling southwest corner called 
for in the return were marked respectively as corners in 1794. 
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The hemlock sapling had disappeared, but the age of the corner 
was determined by the defendant’s surveyor by a witness found 
thereat and other signs. 

The defendant alleged that the plaintiff’s tract was never actu- 
ally surveyed upon the ground north of the line from the hem- 
lock sapling to the sugar corners corresponding to the south line 
of the Tybout survey, and in support of its allegation relied upon 
the following evidence which appeared in the cause : 

As a part of his claim of title the plaintiff put in evidence a deed 
tripartite dated October 25, 1805, between Joseph Priestly and wife, 
of the first part, John Vaughan, of the second part, and Thomas 
Fitzsimmons, John Miller, Jr., and Robert Bird, trustees for certain 
creditors of John Vaughan, of the third part, which recited 

that— 
69 “For as much as divers inaccuracies have been discovered 

in the original surveys made of several of the tracts which in 
the division aforesaid fell to the lot of them, the said Thomas Fitz- 
simmons, John Miller, Jr., and Robert Bird, trustees aforesaid, the 
same have therefore since been resurveyed and are now more accu- 
rately designated in the annexed draft thereof, representing each 
tract as it is actually surveyed and marked upon the ground (men- 
tioning subsequently, inter alia, the George Moore warrant, and giv- 
ing also its fancy name of Greenfield): all which tracts are distin- 
guished and marked on the annexed plan by numbers correspond- 
ing with those above enumerated, and are represented and described 
by the annexed plan of there survey thereof as actually resurveyed 
and marked on the ground as aforesaid,” and to which was attached 
a certain map referred to therein, which map was also given ib evi- 
dence by the plaintiff. 

A full copy of the said tripartite deed is hereto annexed and 
marked Exhibit K. 

The width of the George Moore warrant, as shown. by this 

70 map, was 200 rods, which corresponds with the distance laid 

down in the return of survey, but the calls in the return for 

General Broadhead’s lands gives the Moore survey an additional 
width of about thirty rods. 

The said map showed the George Moore lot in the same position 


as in the survey thereof with regard to the surrounding lots of 


Henry Betz, Joseph Betz, and eae! Cooley 
It was also shown by the plaintiffs’ surveyors, or one of them, that 
beginping on the north line of the Moore survey, as located on the 
ground by its return, at a point two hundred rods westerly from the 
hemlock, ‘northeast corner, a line extended from a corner marked in 
1798 nearly parallel with the east line of the Moore tract, and also 
searly parallel with such east line projected southerly, which was 
run in 1798, for about three miles and sixty-four rods, where it 
ended, and an offset was thence made to the west to an undisputed 
line of 1792, bounding the Broadhead or Barclay lands on the east, 
the plaintiff’s surveyor testifying that the said line of 1798 
71 was evidently a trial line. Said Broadhead line ran about 
thirty rods distant from and nearly parallel with said line of 
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1798, and extended from the hemlock sapling corner before men- 
tioned, a distance of five or six miles southerly. 

Plaintiff’s evidence also showed a general survey of 1798 to have 
been marked on a number of the tracts mentioned in said deed of 
1805. 3 

The map attached to said deed in laying dew the George Moore 
survey thereon and other surveys south of the same, laid them down 
as 200 perches in width, being the width called for in the official 
surveys and being about thirty perches less in width than the actual 
distance to the old line of the Broadhead lands called for in said 
surveys, and it was claimed by the defendant that the map thus 
showed the George Moore warrant was bounded on said map by 
the line of 1798 aforesaid. No other general survey of the lands 
mentioned in said deed of 1805 was made between the dates of the 
warrants aud the date of the deed of 1805. 

It was shown by one of plaintiff’s surveyors that in 1860 

72 he made a survey of the Barclay lands for the owners, he 

having then in his possession the field notes of his erand- 

father, one Major Zephon Flowers, whose work has been found, 

dating as early as 1795, and who surveyed and mapped the Barclay 
lands for their owners in 1828 

That on said survey of 1860 the said surveyor, one Z. F. Walker, 
found the corner of 1798 at the north end of the line of 1798 and 
also followed the said line of 1798 either then or in 1866. to its end. 

That in 1860 he searched northerly from the hemlock sapling 
corner for a line of 1792, but found none. 

That he surveyed the said lands in 1866 for their owners and 
afterwards in 1880 for the plaintiff, but on neither survey did he 
find any marks of 1792 north from the hemlock sapling corner (no 
timber being left north of Schrader creek on this line after 1867 or 
1868) nor west from the hemlock northeast corner corresponding to 
the return of survey of the Moore. 

It also appeared by plaintiff’s surveyors that no original marks 
were ever found on the line corresponding with the south line of 

the Moore as returned nor were original corners ever found 

79 at either end of said south line. 
Defendants put in evidence certain official connected maps 
or drafts from the land office of Pennsylvania, one bearing date 1799, 
‘alled the Broadhead map, a photographic copy of which is attached 
hereto and madea part hereofand marked Exhibit L; alsoa certified 
connected map from the department of internal affairs of Pennsyl- 
vania of the George Moore and other warrants, a copy of which is 
hereto attached and madé a part hereof and marked Exhibit M; 
also a certified connected map from the said department of the Henry 
Upple, Catharine Eek, junior, and other warrants, a copy of which 
is hereto attached and made a part hereof and marked Exhibit N; 
also a diagram prepared by the defendant’s counsel and proven to 
be accurate, showing the connection and relation of the three last- 
mentioned maps, a copy of which is hereto annexed and made a 

part hereof and marked Exlibit O. 

Defendant, by its surveyors, also gave evidence tending to show 


.- 
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that a line bearing marks dating 1792 was found from the 


74 sugar-tree, the southeast corner of the Tybout tract, to the 
hemlock sapling pd mentioned, and that the sugar-tree 
was marked as a corner of 2792,and that a corner of 1792 was found 


at the hemlock sapling corner. The plaintiff’s evidence showed the 
George Moore was bounded on the west from the hemlock sapling 
corner, south by a-tract in the warrantee name of Robert Irvin, sur- 
veved Nov. 22, 1792, which wasa part of the Broadhead lands; alsothat 
the hemlock northeast corner of the Moore was the northwest corner of 
a tract gt gpa in the warrant name of Henry Betz on the 4th day 
of July, 1793, which tract adjoined the Moore on the east for about 
two-thirds the length of its east line and that the said eng "AS 
adjoined for the remainder of the distance on its east line by a tract 
surveyed in the warrant name of Joseph Betz on the 4th at of 
July, 1798. The returns of survey of these two Betz tracts were 
made April 16th, 1794, with the Moore, Cooley, and Irvin; also 
that the tier of warrants east of Betz tier of warrants was surveyed on 

the 19th and 20th of November, 1792, us will appear by a 
79 plat of connected surveys made by plaintiff's surveyors and 

given in evidence, a copy of which is hereto annexed and 
marked Exhibit P. 

It was testified by one of plaintiff’s witnesses, one of the surveyors, 
that he had found no original line dividing the Moore and Cooley, 
the Cooley and Hardy, and the Hardy and Seeley, which was as far 
south as he had examined in this tier of warrants; that southerly 
from the southeast corner of the Henry Betz and the southwest cor- 
ner of the Samuel Temple he had found an old line run in 1798, 
but no original line bearing the date of survey of the tracts abutting 
upon it as far south as he had examined, some three miles, nor had 
he found any original corners for that ‘distance southerly on that 
line; that he had found no cross-lines, running in an eastwardly and 
westwardly direction, dividing the two tiers of warrants lying east 
of the Moore, Cooley, and Hardy, and that the said two tiers were 
located by lines of corners; that, so far as he had searched, he had 
never found any cross-lines running eastwardly and westwardly of 

the block including the Moore and Cooley and of the block 
76 including the Betz and Temple warrants; but the common 

corners of the Cooley and Hardy lots and the Hardy and 
Seeley lots in the old line of 1784 were identified by one or more of 
the witnesses, surveyors, and a line run and marked in 1792, form- 
ing the eastern boundary of the second tier of lots east of the George 
Moore, namely, Samuel Temple, Henry Bryson, Joseph Seeley, Henry 
Seeley, and Samuel Hardy (as shown in Exhibit P), was ‘followed 
and identified by a surveyor employed by both parties in 1875, and 
who was a witness, and testified thereto, and who found the corners 
of all of said last-mentioned lots in said line. 

There was evidence tending to show that no difference could be 
detected in the count of a line * marked November 21, 1792, and one 
marked July 4, 1798. 

The defendant gave in evidence certain field-notes of Major Flowers 
of surveys made for the owners of the Barclay lands in 1828, show- 
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ing examinations made by him of the north line of the Andrew 
Tybout tract; also on the south line of said tract to the hemlock sap- 
ling corner, showing that he found the line of 1798, before men- 
tioned, running south from the north line of the Andrew Tybout 

tract, but containing no entry that he found at the time of 
77 his examination of said lines any marks of 1792 on the north 

line of the Moore or on the west line north from the hemlock 
sapling corner. 

It appeared by the evidence of the plaintiff’s surveyor, Walker, 
that he found the letters BA R for Barclay, with the numbers of 
the Barclay warrants, marked by Major Flowers at the hemlock 
northeast corner of the Moore and Tybout warrants, at the sugar 
southeast corner, and at the hemlock sapling corner. 

In connection with this evidence the defendant offered to give 
further evidence, founded on examinations made upon the ground 
by surveyors in connection with the maps and other documents 
already in evidence, to show that the Moore warrant was not actu- 
ally surveyed on the g ground according to its return of survey, but 
that it was surveyed, together with the Cooley and other w arrauts to 
the south of it, in one block, of which the Moore was the northern 
member; that the north line of said block, as actually surveyed 
upon the ground in 1792, was run between the hemlock sapling and 

sugar corners, corresponding to what was claimed by the de- 
78 fendant to be the south line of the Andrew Tybout tract; that 

no line of 1792 was surveyed..on the ground for the Moore 
warrant north from the hemlock sapling corner, nor west from the 
hemlock northeast corner of the Tybout tract; that the line south 
from the hemlock northeast corner aforesaid was run for warrants 
to the east of said line, and was adopted merely by the return of the 
Moore. 

To this evidence the plaintiff objected on the ground that 
twenty-one years and upwards having elapsed from the date of the . 
Moore survey there was a presumption juris et de jure that the said 
survey was made as returned, and the evidence was, therefore, in- 
admissable. 

The court sustained this objection and excluded the evidence so 
offered, and thereupon the defendant did then and there except to 
the said ruling and to the exclusion of said evidence, and at its re- 
quest this bill of exceptions was then and there noted and is now 
signed. 

The defendants also contended on the trial of the case that the 
plaintiff could not recoyer by reason of certain alleged acts and 

declarations of Elisha A. Packer, the plaintiff, and by reason 
79 of certain acts and declarations of Jacob Dewitt, alleged to 

have been made and done by him as the duly authorized 
agent of Elisha A. Packer. . 

The evidence of the defendant on this subject tended to show the 
following facts : 

That soon after the purchase by the plaintiff of certain lands 
which adjoined the Schrader lands on the east for two or three 
miles or more and included the locusin quo he employed Jacob De- 
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witt as his agent or attorney with reference to his said lands; that 
as such agent said Dewitt had full power and control of the lands and 
to protect them from depredations and from any trespasses being 
committed upon them. Mr. Packer had never seen the lands, and 
resided in the city of New York, upwards of two hundred miles 
distant therefrom. 

Dewitt also attended to the payment of taxes on the lands and 
couducted some-negotiations for Packer with reference to a proposed 
sale of them. Packer had no other agent as to the lands. While 
De Witt’s authority was such the Schrader Land Company, in 1866,’ 
contemplated the erection of a saw-mill and extensive lumbering 

operations. Its affairs were managed by an executive com- 
80 mittee composed of Chas. IF. Wells, Jno. F. Means, and V. E. 

Piollet. They determined to est: ablish and paint a boundary 
line of the Schraeder lands as a guard against trespassing upon 
adjoining owners, and so informed J: Facob Dewitt, as agent for Packer. 
Dewitt was at this time an attorney-at-law, a stockholder in the 
Schraeder Land Company,and was occasionally consulted profession- 
ally by that company, drew contracts for it, &e. 

It was considered by said committee, and Dewitt, representing 
Packer, assented, that Z. F. Walker would be a suitable person to 
run and establish the boundary line between the S vhraeder lands 
and the Packer lands, and he was accordingly selected for that pur- 
pose. : 

He was not informed of any concert of action between Dewitt, 
as the agent for Packer, on the one hand, and the Schraeder Land 
Company on the other. He was employed by the executive com- 
mittee of the Schraeder Land Company, and he was paid by that 
company. His instructions were to establish and paint the boundary 

line of the Schrader Jands. He had in his possession at this 
81 time a copy of the map of 1799, called the Broadhead map, 

a map made by Major Flowers of his re-survey of 1828, and 
the field-notes of Major Flowers made in 1828, before referred to ; 
also in his possession or access to a copy of a map of the Vaughan 
or Priestley lands, including the George Moore, and showing the 
warrant number of the Moore according to the map attached to 
the deed of 1805. 

In making his surveys in 1860 of the Schrader lands Walker had 
delineated the George Moore interference on a map made by him 
and given to the Schrader Land Company, showing the interference 
as Claimed by the plaintiff, except as to the western boundary line, 
which was laid down on the map as corresponding to the line of 
1798, mentioned heretofore in these exceptions. No maps or docu- 
ments were furnished Walker by either the Schrader Land Company 
or Jacob Dewitt to aid him in establishing the boundary. 

After the line was painted Jacob Dew itt and the executive com- 
mittee went by rail some sixteen miles from Towanda to the foot of 

the plane, the railway station nearest the Schrader lands, and 
82 from thence Dewitt and two or three of the committee went 
up the Schrader creek to examine the painted line. They met 
Walker at the foot of the plane, who informed them that he had 
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found some marks of an interference of survey on the Tybout tract, 
but that he had put the line where he believed it ought to be, and 
where it always had been. Dewitt and the members of the committee 
then went on the painted line, which was on the north, east, and 
south boundaries of the Andrew Tybout tract, and examined some 
some portion thereof. Here Dewitt stated to the members of the 
committee who were with him that he was satisfied the interest 
he represented would be protected by the painted line; that he would 
thereby come into possession of the strip some thirty rods wide, run- 
ning some two or three miles adjoining the Schrader lands (refer- 
ring thereby, as the defendant claimed, to the lands between the 
1798 line, before mentioned herein, and the Broadhead line). He also 
stated to the committee that they might go on and build their mill 
and cut up to the painted line. 

This happened about the first of August, 1866. In the following 
fall two members of the said executive committee went to 
83 New York to see Mr. Packer and assure themselves of Mr. 
Dewitt’s authority for establishing the painted line. They 
did see Mr. Packer, and informed him of what had been done in 
reference to running the line and fixing the line between the Packer 
lands and the Schreader lands; that Mr. Dewitt, in association with 
a committee of the Schraeder Land Company, had caused to be run 
and painted a line the whole length between the two parties, Mr. 
Dewitt acting for Mr. Packer. To this Mr. Packer replied [that] he 
had never been on the lands; that Mr. Dewitt was his attorney, and 
that what Mr. Dewitt did he consented, to. 
Subsequently, about 1869, Dewitt stated to one of the directors of 
the Schrader-Mining and Manufacturing Company that he had been 


informed that company had trespassed upon Packer’s lands. Dewitt 


and the said director went upon the lands and followed the painted 
line, and finding no cutting had been done beyond it, expressed 
himself as satisfied. 

On the subject of damages to be recovered by the plaintiff, a ques- 
tion arose as to the time to which the plaintiff was entitled to dam- 

ages, which question arose as follows : 
84 The defendant gave in evidence a deed from plaintiff to 
Jacob Dewitt, dated November 2, 1869, duly executed and 
acknowledged on the same day, purporting to convey absolutely 
and without condition certain lands, including the locus in quo, to 
the said Dewitt in fee, a copy of which deed is hereto annexed and 
marked Exhibit Q. 

In rebuttal of this the plaintiff gave in evidence a certain article 
of agreement between himself and Jacob Dewitt, a copy of which is 
hereto annexed and marked Exhibit “ R.” 

In connection with this paper the plaintiff testified that the said 
Dewitt did not comply with the conditions therein expressed, but 
that subsequently, to wit, about October 1, 1870, the said conditions 
were complied with and the plaintiff then sold him the land. And 
thereupon the court proceeded to charge the jury as follows: 


“GENTLEMEN OF THE JuRY: This is an action of trespass brought 
o—1084 


o4 THE SCHRAEDER MINING AND MANUFACTURING CO. VS. 


by Elisha A. Packer against the Schrader Mining and Manufactur- 
ing Company for trespassing upon his land and cutting and carry- 
ing away the timber thereon. The defendant has pleaded two de- 

fenses: first, not guilty, which amounts to a denial that it 
85 committed any trespass; and, second, liberum tenementum, or 

title to the land in itself. These two issues are presented by 
the pleadings. If they should be found against the defendant, then 
a third inquiry will be as to the amount of damage committed by 
the defendant against the plaintiff by cutting and carrying away 
his timber. 

We will first take up the question of title. The defendant pleaded 
liberum tenementum, which means that the title of the land where 
the alleged trespass was committed was in the defendant itself; in 
other words, that it was its own land. The plaintiff denies this plea. 
Hence the title to the land is in dispute between them. 

The plaintiff deduces title under a warrant and survey to one 
George Moore, the warrant being dated April 27, 1792, and the sur- 
vey being made November 21,1792. The defendant deduces title 
under a warrant and survey to one Andrew Tybout, the warrant 
being dated February 15, 1794, and the survey being made March 
24,1794. The plaintiff’s survey being the oldest, if it 1s valid and 

if it embraces the property in dispute, it gives the superior 
86 title, and the issue of title must be found in his favor. 

It is conceded by the defendants that the George Moore 
survey located according to its calls, as made in the official survey 
returned to the land office by the deputy surveyor, does embrace the 
land in dispute, or, if not so conceded, the evidence is so clear on 
that subject and so free from doubt that we should feel it our duty 
to direct you that such is the fact, if you believe the witnesses. 

On the north and the northern portion of the west side the sur- 
vey calls for vacantland. On the east, south, and remaining portion 
of the west side it calls for adjoining lots which were surveyed about 
the same time, and whose iocation seemed to be fixed beyond dis- 
pute. On the east side it calls for the Henry Betz lot and a portion 
of the Joseph Betz lot, beginning at a hemlock at the northwest 
corner of the Henry Betz, being the northeast corner of the George 
Moore. 

The location of these Betz lots is fixed on the ground by all the 
surveyors. The hemlock tree is identified, and the line between the 

George Moore and the Betz lots is also identified by marks 
87 corresponding in date with the surveys and by still older 

marks showing that it was established before these surveys 
were made, and extended several miles in a southerly direction. On 
the west side the George Moore survey calls for vacant land, as before 
mentioned, for about two-thirds of the distance on the northern por- 
tion of the line, and for General Broadhead’s lands for the remainder 
or southern portion. 

It is conceded that the easterly line of the General Broadhead lands 
is an old established line extending for several miles in a southerly 
direction from the point where it is shown to commence on the west 
side of the George Moore tract, and it is identified by the surveyors 
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by marks bearing date at the time of the survey (1792). This line 
is parallel, or nearly so, with the old line on the east of the George 
Moore tract, and distant about 230 rods therefrom, and between these 
two long parallel line- is located a series of surveys, which tend to 
fix the location of the George Moore survey beyond all dispute. On 
the south of the George Moore is the Samuel Cooley survey, whose 
lucation is determined by the surveyors without contradiction, and 

on the west of the George Moore, on the Broadhead lands, 
88 is the Robert Erwin survey, whose location is also deter- 

mined with the same degree of certainty. The north line of 
the Robert Erwin lot is an oblique line running northwesterly from 
the George Moore’s west line, beginning at ahemlock sapling. This 
oblique north line of the Erwin lot is shown on the George Moore 
survey, and the hemlock sapling is called for in the Erwin survey 
of date only one day later than the George Moore, and its position was 
identified by the surveyors, so that we have the George Moore sur- 
vey fixed in position by adjoining surveys on three of its sides by 
old lines, well recognized, and by monuments which are undisputed, 
and, as thus located, it embraces the disputed lands. 

But the defendants offered evidence to show that, as actually lo- 
cated on the ground by the deputy surveyor, the George Moore was 
south of the disputed lands contrary to its location as exhibited by 
the official survey, and that the latter location (according to the 
official survey) was a mere chamber location, having never been 
made in fact. ¥ 

This evidence was rejected by the court. 

We think that an old survey like that of the George Moore can- 

not be questioned at this late day by any parties claiming 
89 under a junior title, whether that title took its origin within 

twenty or twenty-one years of the older survey or after that 
time. 

The supreme court of this State so decided in this very case, and - 
we think that the decision was right, notwithstanding some earlier 
opinions which seem to hold a different doctrine. 

Our instruction, therefore, to you is that 1f you believe that the 
surveyors who have testified in this case have correctly identified the 
hemlock called for in the official surveys at the northeast corner of 
the George Moore and the northwest corner of the Henry Betz, and 
the old line of 1792 running southerly from said hemlock, and the 
sasterly line of the lands known as the General Broadhead lands, 
including the position of the hemlock sapling at the north end of 
said line, and the location of the Henry Betz, Joseph Betz, Samuel 
Cooley, and Robert Erwin official surveys, then, since these monu- 
ments fix the location of the George Moore survey so as to embrace 
the lands in dispute, you must find for the plaintiff on the issue of 

title; that is, you must find the issue on the plea of liberum 
90 tenementum against the defendant and in favor of the plaintiff; 

and the court regards the evidence on this point so clear that 
the jury can have but little hesitation or doubt on the subject. 

The contention of the defendant that its title to the land in dispute 
became established and valid as between itself and the plaintiff by 
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the consent and acquiescence given by Jacob Dewitt, the plaintiff’s 
agent, to the painted line made by Mr. Walker in 1866 cannot be 
admitted. 

The assent given to that line by Jacob Dewitt was not given to it 
as a compromise line yielded to for the purpose of ending a dispute 
or difference -between the parties, for there was no such dispute or 
difference. They had no knowledge that the George Moore survey 
belonging to the plaintiff interfered with the Andrew Tybout survey 
of the deiendant’s predecessors and grantors. 

The intimation thrown out by Mr. Walker, in presence of Jacob 
Dewitt (if suck was the fact), that there was some interference on the 
fybouttract was not sufficient notice of the interference that actually 
existed, especially as Mr. Walker immediately added that he had put 

the line where he thought it ought to be and where it always 
91 had been. No question of title had arisen between the parties, 

and this observation of Walker’s, if made at all, was not such 
as to awaken Dewitt’s mind to the character of the conflict that 
actually existed between the titles. 

The object the parties had in view was not to settlea difference, but 
to run what was supposed to be an unquestioned line between them, 
and it was theact of the Schrader company; they wanted the line run ; 
they chose Walkertorun it, ashe wasfamiliar with their lands, and had 
surveyed them and possessed his grandfather’-, Major Flowers, maps 
and field notes made in surveying the same lands when they be- 
longed to Barclay. He was not selected because of any knowledge 
he had of the plaintiff’s lands or the plaintiff’s title papers, for he 
knew nothing of these but what he learned from an unofficial map 
that he got hold of. 

Walker was employed by the Schrader company, paid by them, 
and did the work for them and for their purposes; DeWitt merely 
consented, and,supposing that Walker knew wherethe true lines were, 

he assented to the line run. He assented to it on the sup- 
92 position that there was no conflict between the titles. 

But it turned out that the line run by Walker was an erro- 
neous one. It was based on a palpable mistake and error—a mistake 
of which the parties were unaware at the time. It took in with the 
Schrader lands over 320 acres of the George Moore survey belong- 
ing to the plaintiff, that being the extent of the interference of the 
Andrew Tybout survey with the George Moore. It cannot be con- 
ceived for a moment that if the plaintiff or his agent had known of 
this interference (his being the superior title) he or his agent would 
ever have consented to the line that was run. If, with full knowl- 
edge of his rights, he had consented to it it would have presented a 
different question, but: there is no evidence that he or his agent or 
those acting for the Schrader company had any knowledge or notice 
of it whatever; it was a clear mutual mistake, one that ought not 
conclude or bind the plaintiff to the loss of his land. : 

There is a great difference in the situation and responsibility of 

parties when, on the one hand, they merely have a boundary 
93 line run and a-certained between non-conflicting titles and 
surveys, and when, on the other, they mutually undertake 
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to settle and adjust a disputed boundary line between conflicting 
titles. 

In the latter case they are at arm’s length and on their guard, 
and look carefully at their muniments of titles, and when they con- 
cede anything it is done with their eyes open and a knowledge of 
the consequences. 

The present case, according to our view of the evidence, is not of 
the latter kind. 

It belongs to the first type of cases, that in which the parties at- 
tempt merely to a-certain and mark a boundary line supposed to 


be determinable between undisputed tracts of land, but acting in 


total ignorance and mistake as to the location of one of the indi- 
vidual surveys. 

It is found that the true line was not run at all, but that a large 
tract of the plaintiff’s land was by pure mistake embraced with the 
lands of the defendant. 

It is a question of error and mistake; it is not a question of con- 
sentable or compromise lines at all. In our opinion there is not 

sufficient evidence in the case to be submitted to the jury for 
94 them to deliberate on the question whether the painted line 

was a compromise line knowingly adopted by the parties so 
as to bind them in reference to the now-acknowledged interference 
of their surveys. : 

It would be altogether too dangerous to allow men’s titles to be 
thus put upon such a hazard-without clear proof that they had a 
knowledge of their rights and acted understandingly. 

It follows, therefore, that the evidence relating to the painted line, 
and to the assent given to it by the plaintiff’s agent, can have no 
influence on the question of title under the plea of liberum tenemen- 
tum. 

The only bearing it can have in the case (if it has any) is on the 
question whether the defendant in taking and carrying away the 
timber was or was not guilty of a trespass, or, If cuilty, whether it 
is liable to the full amount of damages which mieht be incurred 
under different circumstances. 

In other words, supposing your verdict to be in favor of the plain- 

tiff on the plea of title, the question is whether, even though 
9D the land and the timber on it belonged to the plaintiff, the dex 

fendant was guilty of a trespass in taking and carrying away 
the timber, and, if so, to what extent of damages. 

A person may be responsible for the value of another’s property 
which he has converted to his own use without being guilty of tres- 
pass in taking it. If he has lawfully acquired possession of it and 
then used it or disposed of it, though not guilty of a trespass, he is still 
liable to the owner for its value. 

But the damages are often different when a trespass has been com- 
mitted and when it has‘not. Hence, if one is sued for a trespass it 
must be proved that he has committed a trespass. 

The present suit 1s an action for trespass. Therefore the plaintiff 
must prove that the defendant was guilty of a trespass. 

It is not a trespass if one goes upon your land with your license 
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and permission. If with such license and permission he cuts and 
carries away grass or timber it is not a trespass, and you cannot re- 
cover any damages against him, for every man has a right to give 
away his property if he chooses to do so. Such cases are very sim- 
ple, because you are supposed to know your own rights and 
96 what you are doing when you give the license. 
You know your title and you give the license freely and 
voluntarily.. 

But in our view this ease in which a boundary line has been 
adopted by mistake has nothing of license in it. 

There was no intention to give alicense. The transaction has not 
a single element of license; it was simply a mutual mistake in the 
location of the line which was supposed to separate the respective 
lands of the parties. 

Where lands are improved on both sides of adivision fence which 
is not on the true boundary line, the parties are respectively in pos- 
session up to the fence, and such possession for twenty-one years 
will ripen into title and neither party will be guilty of trespass. 
But where a boundary line is designated through unseated lands or 
wild woods by marked trees or other like indicia, as in this case, 
and each party cuts wood or timber on his side of that line, such 
cutting does not amount to possession ; it does not exempt the party 

“from liability for the value of the timber cut if the line is 
97 erroneous, and if he really cuts the timber on his neighbor’s 

land, and it does not prevent the other party from claiming 
title up to the true line, nor from bringing an action of ejectment or 
an action of trespass for cutting and carrying away the timber. If 
the designated line is erroneous, and if the timber cut and carried 
away is really on his land, the designated line, though supposed by 
both parties to have been the correct line between them, will not 
deprive him of his right of action against the other party who cuts 
and carries away the timber. 

Though supposed to be the true line, it was a mistake and an error, 
and neither party intended to give to the other license to cut and 
carry away timber on his own land. Having been a mutual mis- 
take, it does not effect the title or right of the respective parties ; 
and as the lands are wild, unseated lands, the title draws to it the 
yosssession, and the party who cuts the timber on the other’s land 
invades the latter’s possession and is in law a trespasser. 

The circumstances of the case, it is true—that is to say, the 

98 fact that there was a mutual error and mistake—may go in 

' mitigation of the damages, which should be restricted to the 

mere value of the timber before it was cut or carried away without 

any statutory penalty, and without any damages of a punitive or 
vindictive character. 

‘“ We charge you, therefore, that if the painted line was assented 
to by the plaintiff’s agent in ignorance of the true boundaries of the 
plaintiff’s land, and in ignorance of the interference between the 
George Moore and Andrew Tybout surveys, then the defendant was 
not protected by that line from an action of trespass in-taking and 
carrying away the timber from the plaintiff’s land; and as there is 
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no sufficient evidence to show that the plaintiff or his agent knew 
the true boundaries and knew of the interference between the said sur- 
veys at the time of the cutting, you are to presume, under the cir- 
cumstances of the case, that they were ignorant of the same.”. ° 

The residue of the charge related to the question of dam- 
99 ages recoverable by the plaintiff. 

Whereupon the defendant did then and there except to the 
portions of the charge of the court hereinafter set forth, and, at the 
request of the defendant, the court did then and there severally note 
a bill of exceptions upon each of the said portions of the charge so 
excepted to and now signs the same. 

The defendant did also, in due time and proper order, submit 
certain points in writing, and request the court to charge the jury 
as therein stated; but the court did then and there refuse to charge 
the jury upon the said points as so requested, and the same were all 
declined, except as covered by the general charge embraced in this 
bill of exceptions. 

Whereupon the defendant did then and there except to the said 
refusal of the court to charge as so requested, and the court did then 
and there, at the request of the defendant, note a bill of exceptions 

upon each of the said points severally and now signs the same. 
100 The said portions of the charge and the said points so ex- 
cepted to are as follows: 

As to the plaintiff’s title under the George Moore warrant the 
court charged the jury: 

“We think that an old survey like that of the Moore cannot be 
questioned at this late day by any parties claiming under a junior 
title, whether that title took its origin within twenty or twenty-one 
years of the older survey or after that time. 

“The supreme court of this State so decided in this very case, and 
we think that the decision was right, notwithstanding some earlier 
opinions which seem to hold a different doctrine.” 

Upon this subject the defendant submitted the following points:. 

1. That if the jury believe the George Moore warrant, together 
with the Cooley and others to the south of it, were surveyed in one 
block, of which the Moore was the northern member; that tne north 
line of said block, as actually surveyed upon the ground in 1792, 

was run between the hemlock sapling and sugar corner 
101 corresponding to what is claimed by the defendant to be the 

south line of the Andrew Tybout tract, the plaintiff has no 
title to the part of the land north of the said south line of the Ty- 
bout tract and cannot recover, provided the jury believe the Tybout 
tract was actually surveyed and located upon the ground, as claimed 
by the defendant. 

2. That if the jury believe that no line of 1792 was surveyed upon 
the ground for the Moore warrant north from the hemlock sapling 
corner and west from the hemlock, claimed by the defendant to be 
the northeast corner of the Tybout tract, and that the line from the 
hemlock, northeast corner aforesaid, south to the sugar corner, was 
run for warrants east of said line, and that said line was adopted by 
the return of survey of the Moore, such adoption will not avail to 
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extend the Moore north of the line between the hemlock sapling and 
the sugar, provided the Jury believe the last-mentioned line was the 
northern limit of the Moore block of surveys and the Tybout was 
surveyed and located as claimed by the defendant. 
102 8. That, as the evidence shows, the Tybout tract was sur- 
vey ed March 24,1794, within two years of the date of survey 
of the Moore, and as the Tybout survey was duly returned, patent 
issued, and claim of title asserted thereunder up to the present time, 
and as twenty-one vears did not elapse between the Moore and tne 
Tybout surveys, the presumption that the Moore was actually sur- 
veyed as returned is not conclusive, but may be rebutted by evi- 
dence. 

Upon the subject of the alleged agreement as to the painted line 
the court charged the jury— 

“1. The contention of the defendant that its title to the land in dis- 
pute became established and valid as between itself and the plain- 
tiff by the consent and acquiescense given by Jacob Dewitt, the 
plaintiff’s agent, to the painted line made by Mr. Walker in 1866 
cannot be admitted. 

“The assent given to that line by Jacob Dewitt was not given to 

it asa compromise line yielded to for the purpose of ending a 
103 = dispute or difference between the parties, for there was no 
such dispute or difference. They had no knowledge that the 
George Moore survey belonging to the plaintiff interfered with the 
Andrew Tybout survey of the defendant’s predecessors and grantors. 

“The intimation thrown out by Mr. Walker, in presence of Jacob 
Dewitt (if such was the fact), that there was som> interfence on the 
Tybout tract was not sufficient notice of the interference that actually 
existed, especially as Mr. Walker immediately added that he had put 
the line where he thought it ought to be and where it always had 
been. 

“No question of title had arisen between the parties, and this obser- 
vation of Walker, if made at all, was not such as to awaken Dewitt’s 
mind to the character of the conflict that actually existed between 
the titles. 

“2. It cannot be conceived for a moment that if the plaintiff or 
his agent had known of this interference (his being the superior 
title) he or the agent would ever have consented to the line that 

was run. 
104 “Tf with full knowledge of his rights he had consented to it, 
it would have presented a different question. 

“ But there is no evidence that he or his agent, or those acting for 
the Schrader Company, had any knowledge or notice of it whatever 

“Tt was a clear, mutual mistake, one that ought not to conclude or 
bind the plaintiff to the loss of his land. 


“3. It is a question of error and mistake. It is not a question of 


bhscktable or compromise line at all. 

“In our opinion there is not sufficient evidence in the case to be 
submitted tothe j jury for them to deliberate on the question whether 
the painted line was a compromise line knowingly adopted by the 
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parties so as to bind them in reference to the now acknowledged 
interference of the surveys. 

“4. But in our view this case, in which a boundary line has been 
adopted by mistake, has nothing of license in it. There was no in- 
tention to give a license.. The transaction has not a single element 

of license. It was simply a mutual mistake in the location 
105 of the line which was suppose- to separate the respective lands 
of the parties. 

“5. We charge you, therefore, that if the painted line was assented 
to by the plaintiff’s agent in ignorance of the true boundaries of the 
plaintiff’s land, and in ignorance of the interference between the 
Moore and the Tybout surveys, then the defendant was not protected 
by that line from the action of trespass in taking and carrying away 
the timber from the plaintiff’s land, and as there is no sufficient 
evidence to show that the plaintiff or his agent knew the true bound- 


- aries, and knew of the interference between the said surveys at the 


time of the cutting, you are to presume under the circumstances 
of the case that they were ignorant of the same.” 

Upon this subject the defendant submitted the following points: 

4. That if the jury believe that Jacob Dewitt had charge of the 
Packer lands, and was authorized to protect them from depredation, 
and had knowledge of the defendant’s claim of title up to the painted 

line, and of the painting of such line in assertion of such 
106. claim, and that said Jacob Dewitt did not object to the 

painting of said line, but acquies-ed therein and ‘assented 
thereto, the jury would be warranted in finding the actual possession 
of the disputed lands to have been in the defendant when the al- 
leged trespasses were committed, provided they believe the evidence 
of the defendant as to the surveys and other aets of ownership done 
upon the ground by the defendant, together with payment of taxes, 
and if they do so find the actual possession to have been in the de- 
fendant the plaintiff cannot recover. 

5. That if the jury believe that Packer authorized Jacob Dewitt 
to cihatotiak the Tybout line as painted, or subsequently consented 
to such establishment, and that the same was established in good 
faith, the plaintiff cannot recover. 

6. That if the jury believe that Jacob Dewitt had charge of Packer’s 
lands, and was authorized to protect them from depredations, and in 
pursuance of such charge and authority consented to the establish- 
ment of the painted line, and the defendant in good faith relying 

on such consent took the timber, the plaintiff cannot recover. 
107 ~=As to the effect ef the deed of November 2, 1869, the defend- 
ant submitted the following points: 
7. That the conveyance from Packer to Dewitt took effect from 
November 2, 1869, for all the purposes of this case. 

8. That there can be no recovery in this case for timber removed 
from the disputed territory subsequent to Noy. 2, 1869. 

These points were declined by the court, and the court, on the 
contrary, charged the jury that the plaintiff, if entitled to recover at 
all, was entitled to recover damages for all cutting and carrying 
away of timber from the disputed aides up to the time that he 

6—-1084 


42 THE SCHRAEDER MINING AND MANUFACTURING CO. VS. 


actually soid the property to Jacob Dewitt, which, according to his 
testimony, was the first day of October, 1870. 
The foregoing bill of exceptions was presented to me as required 
by the order heretofore made, and is now signed by me. 
(Signed) JOSEPH P. BRADLEY, 
eee Associate Justice of the Supreme Court. 


(Here follows diagram, marked p. 108.) 
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[Seal State of Fennsylvania. ] 
The Commonwealth of Pennsylvania to all [to] whom these presents 
shall come, Greeting : 


Know ye that in consideration of the monies paid by George 
Moore unto the receiver general’s office of this Commonwealth at 
the granting of the warrant hereinafter mentioned there is granted 
by the said Commonwealth unto Samuel Wallis, Esquire, a certain 
tract of land called “Greenfield,” situate on the waters of ‘Towanda 
creek, Luzerne county, beginning at a post; thence by land of 
Joseph Betz and Henry Betz north twenty-nine degrees east 
three hundred and eighteen perches to a hemlock ; thence “by. racant 
land north sixty-one degrees west two hundred perches to a post ; 
thence by the same and land of Gen’l Broadhead south twenty- 
nine degrees west three hundred and eighteen perches to a post, 
and thence by land of Samuel Cobley south sixty-one degrees 
east two hundred perches to the beginning, containing three 
hundred and seventy-five acres and allowance of six p. cent. for 

roads, &c. (which said tract was surveyed in pursuance of a 
110 warrant dated 27 April, 1792, granted to George Moore, who, 

by deed dated 5 July, 1794, convey ed the same to the said 
Samuel Wallis, Esq.,) with the appurtenances : 

To have and to hold the said tract or parcel of land, with the ap- 
purtenances, unto the said Samuel Wallis, and his heirs and assigns, 
forever, free and clear ot all restrictions and reservations as to mines, 
royalties, quit-rents, or otherwise, excepting and reserving only the 
fifth part of all gold and silver ore for the use of this Commonwealth, 
to be delivered at the pité’s mouth clear of all charges. 

In witness whereof Thomas Mifflin, Governor of the said Common- 
wealth, hath hereto set bis hand and caused the State seal to be 
hereto affixed the twenty-fourth day of Feb’y, in the year of our 
Lord one thousand seven hundred and 1 ninety-five, and of the Com- 
monwealth the nineteenth. 


Attest: 
[SEAL. ] JAMES TRIMBLE, 


Deputy Sec. 
Enrolled in the rolls office for the State of Pennsylvania, pat. book 
No. 22, p. 450. 


Witness my hand and seal of office the 12th March, 1795. 
NATH. IRVIN, WN. A. 
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111 Endorsed: 24 Feb’y, T., 1795. Geo. Moore, patent “ Green- 
field.” Samuel Wallis, Esq., 375 ac’s land. Luzerne county. 


(Here follow diagrams, marked pp. 112, 115, 114, 115, 116, 117, & 
118, which are omitted.) 
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Commonwealth of Pennsylvania to all to whom these presents shall 
come, Greeting : 

Know ye that in consideration of the monies paid by Andrew 
Tybout unto the receiver general’s office of this Commonwealth at 
the quantity of the wa wrrant [herein Jafter mentioned and of the sum 
of five shillings and nine pence, lawful money, now paid by Daniel 
Broadhead, Esq., into said office there is oranted by the said Com- 
monwealth unto the said Daniel Broadhead a certain tract of land 
called Warren, situate on the waters of Towanda creek, in Northum- 
berland or Luzerne county, beginning at a hemlock saplin- ; thence 
by land of Robert Irvin north forty degrees west one hundred 
perches toa post; thence by land of John Banon, Jr., north twenty- 
nine degrees and a half east one hundred and ninety perches to a post; 
thence by land of William Gavet sixty-one degrees east three hun- 

dred and twenty perches to a hemlock; thence by land of 
120. Drinker and Company south twenty-nine degrees and a half 
: west two hundred [and] twenty-two perches to a sugar, and 
thence by old surveys north sixty-one degrees west two hundred 
[and] twenty-five perches to the beginning, containing four hun- 
dred and nine acres and a quarter and allowance of six per cent. for 
roads, &e., which said tract was surveyed in pursuance of a warrant 
dated 15 Feb’ y, 1794, granted to the said Andrew Tybout, who, by 
deed dated 6 June, 1794, conveyed the same to the said Daniel 
Broadhead, with the appurtenances : 3 

To have and to hold the said tract or parcel of land, with the appur- 
tenances, unto the said Daniel Broadhead and his heirs, to the use of 
him, the said Daniel Broadhead, his heirs and assigns, forever, free 
and clear of all restrictions and reservations as to mines, royalties, 
quit-rents, or otherwise, excepting and reserving only the fifth part 
of all gold and silver ore for the use of this Commonwealth, to be 
delivered at the pit#’s mouth clear of all charges. 

In witness whereof Thomas Mifflin, Governor of the said 

121 Commonwealth, hath hereunto set his hand and caused the 

State seal to be affixed hereunto this the twenty-seventh day 

of June, in the year of our Lord one thousand seven hundred and 
ninety- four, and of the Commonwealth the eighteenth. 


(S’o"d) THOS. MIFFLIN. [sEAt.] 


Attest : . JAMES TRIMBLE, 
Deputy Secretary. 
Enrolled 28 June, 1794. 
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122 Exuisit K. 


This indenture tripartite, made the twenty-fifth day of October, in 
the year of our Lord one thousand eight hundred and five, between 
Joseph Priestly, of the town and county of Northumberland, in the 
State of Pennsylvania, Esquire, and Elizabeth, his wife, of the first 
part, John Vaughan, of the city of Philadelphia,in the said State, mer- 
chant, of the second part, and Thomas Fitzsimmons and John Miller, 
junior, of the said city and State, merchant-, and Robert Bird, of the 
city and State of New York, merchant, trustees for certain creditors 
of the said John Vaughan, of the third part: Whereas the said Joseph 
Priestley held in trust for certain purposes the undivided part and 
share of several tracts of land in the counties of Lycoming and Lu- 
zerne, in the State of Pennsylvania; and whereas the purposes and 
objects of the said trust have been fully effected, and the said John 
Vaughan, by indenture bearing date the thirty-first day of August, 
in the year of our Lord one thousand seven hundred and ninety- 

eight, did grant, convey, and assign unto the said Thomas 
123 Fitzsimmons, John Miller, junior, and and Robert Bird all of 

his, said John Vaughan’s, estate, real and personal and mixed, 
whatsoever and wheresover, to hold to the said Thomas Fitzsim- 
mons, John Miller, junior, and Robert Bird, and the survivors of 
them, their and his heirs, executors, administrators, and assigns, 
upon trust to sell and dispose of the same for the benefit of certain 
creditors of the said John Vaughan and therein mentioned, as in 
and by the said recited indenture (recorded at Philadelphia in Deed- 
book E. F., No. 7, page 24), relation being thereunto had — more 
fully may appear ; 

And whereas, upon a division of such of the above-mentioned 
tracts of land as were not disposed to answer the purposes of the 
trust under which the said Joseph Priestly held the part and the 
share of the said John Vaughan as aforesaid, made between the said 
Joseph Priestley and the said Thomas Fitzsimmons, John Miller, 
junior, and: Robert Bird, trustees aforesaid, with the full concurrence 
of the said John Vaughan, the several tracts of land hereafter de- 

scribed and intended to be hereby granted were allotted to the 
124 said: Thomas Fitzsimmons, John Miller, junior, and Robert 

Bird, as trustees aforesaid, as the full part or share to which 
they were entitled under the above-recited indenture to them from 
the said John Vaughan of all the above-mentioned tracts of land re- 
maining undisposed of; and forasmuch as divers inaccuracies have 
been discovered in the original surveys made of several of the tracts 
which in the division aforesaid fell to the lot and share of them, the 
said Thomas Fitzsimmons, John Miller, junior, and Robert Bird, 
trustees aforesaid, the same have, therefore, been since resurveyed, 
and are now more accurately designated in the annexed draft thereof 
representing each tract as it is actually surveyed and marked on the 
ground: Now, this indenture witnesseth: That the said Joseph Priest- 
ley, in full and final execution and compliance with the trust im- 
posed in him, and for and in consideration of one dollar, lawful 
money of the United States, unto the said Joseph Priestley by the 
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said Thomas Fitzsimmons, John Miller, junior, and Robert Bird, at 
the execution hereof well and truly paid, the receipt whereof is 
hereby acknowledged, they, the said Joseph Priestley and 
Elizabeth, his wife, have granted, bargained, and sold, and 
by these, by and with the consent and ap-robation of the said 
John Vaughan, testified by his becoming a party to and executing 
these presents, do grant, bargain, and sell unto the said Thomas 
Fitzsimmons, John Miller, junior, and Robert Bird, and to their heirs 
and assigns (except as hereinafter excepted as to certain parts of 
tracts already sold and conveyed) all the following tracts of land, 
numbered respectively as hereunder raentioned, agreeing with the 
plot or draft thereof hereunto annexed, that is to say: 


125 


When pat- 


Name of tract. ented: 


Warrantee. No. acres. | 


| Smyrna ..............| 24 Feb’y, 1795 
Amsterdam | 9M’eh, 1795 
! Greenwich.......... | 12 M’eh, 1795 
| Fertility | 3 M’ch, 1795 

St. Johns’ 24 Feb’y, 1795 

Greenfield 24 Feb’y, 1795 
| Birmingham 3 Mech, 1795 
| Carmagnole 6 M’e h, 1795 
| Amherst 3 Meh, 1795 

Felicity 9 M’ch, 1795 


3 M’eb, 1795 


Joseph Temple 
lHienry Bryson 
James Spalding 
Henry Seele Vv 


MEIER sadidinsnsen necnieseswudumned 
Forty two 
Nineteen 


Goons hence 
Jesse Parker 
John Hani-on 
Joseph Seeley 
Samuel Cooley 


Twenty 
Twenty-nine 
Thirty-two 


Henry Betz .........-.00. 4 
Joseph Betz ... ...-....+ 2M’eh, 1795 
lt M’eh, 1795 
24 Feb’y, 1795 
11 Meh, 1795 


1251, Forty three ............ Hugh Spalding 


Thirty three Roger Coursey 


PI iititctcnncnnssineane sacece Samuel Turner 


Forty-nine SOR TIGER. cccsiccesescocses Frugality 12 M’ch, 1795 


Forty-seven Samuel Fritz ............ Mount Hope. ....... 13 M’eh, 1795 


Forty-eight James Betz ..........000 : | Greenfield 12 M’ch, 1795 


Bender Williamsburg 24 Feb’y, 1795 


) 
J 
) 
J 
! 
) 
} 
J 
) 
y 
) 


One hundred — twenty-two... Wm. 
Chas. Warren Charleston 24 Feb’y, 1795 
James Warren 51144 Cicero . & M’ch, 1795 
Samuel Warren | Fruitful Valley . ... 1OM’ch, 1795 
Clearfield. 


One hundred — nineteen ..... 
One hundred — eighteen 
One hundred — twenty-one.. 


One hundred —twenty-three Joseph Binder =o ws? f 


Mesne convevance.—Patented to Samuel Wallace, Esquire, and by Samuel Wallace and wife con- 
veyed to John Vaughan by indenture of date 7 April, 1795, who, by endorsement thereon of date 
Feb'y 2, 1798, conveyed the same to the present grantor, Joseph Priestley. 


| 


| © 7 Sd T: i 
vo. acres. Name of tract. | When pat 


Warrantee. ented. 


Dry 6 Meh, 
5 Feb’y, 
23 Feb’y, 
24 Feb’y, 


Jonathan, eg da 


Seventy-five 
Jonathan’North .. 


Nineiy-seven 


. 
Peter Edge ....... cccccs. - ». > Brutus 
5 Tp’s fj 


One hundred.... George Schotts ......... Springfield 


Kighty two 
Ninety-one. 
Sixty three 
Seventy three 


One hundred and seven 


Fighty-seven 


One hundred and eight 
One hundred and four 


Kighty-five 


Mary Wallis .........ccec 
Joseph Siddons ........ 


Paul Moore. 
Andrew Siddons 


Jno. Barron, junior ... 


Simon Hardy 
Joseph Anderson 


George Barnes ........ 


Elizabeth Rush 


Plainfield 

| 

pO ae 
| Stanhope ......... .. 

Germany 

SORT cccunsite sondes ave 
| Ryford 


Pottsgrove ........... | 
16 Meh, 


| Oatfield 


13 M’ch, 
23 Jan’y 
3 Ve x 


26 Jan’ y, 
ll M’e h, 


626 Jan y, 


9 M’ch, 
13 M’ch, 


1795 
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When pat- 
ented. 


No. Warrantee. | No. acres. | Name of tract. 


SR ONOUY vinnnctines’’ vnsscatonsititie George Siddons ........, 400 Le | 26 Jan’y, 1795 
RMRET OO... casevcese scans ... | Mercy Ellis ......... nlite 400 | Richland ...... ... .. 116 Meh, 1795 
| ere cones] PORE TODO ceccoscss int ae | Rockland ...... ...... 16 Mech, 1795 

One hundred and = seven | 
BOO ceness cecvcese etait deacetagions Peter Temple ............ 100) Simplicity ............, 24 Feb’y, 1795 

| | 

; 
126 Eighty-four ................. Ann Harris................./ 448-19 =| Olympus..............] 16 M’eh, 1795 
One hundred and nine} Sam‘l Anderson .......... 400 | Bristol.................| 9 M’eh, 1795 
One hundred and seven.. ....| Peter North........00..... 400 eee ee 3 Mech, 1795 
Ninety-th: Ce ... ..........0..0¢06--.| Peter Haga.................) 400 Fairview............0.| 26 Jan.,. 1795 
Ninety-nine .........:...:........5...,| Fred’k Schotts...........: 400 | Fred’ricksburg ...| 24 Feb’y, 1795 
Ere fe 127-16 | db ncmnnekeiapenies | 16 Mech, 1795 
tg ee: 2 kk ren how a. =a .eeee.| 23 Feb’y, 1795 
Bighty-cignht ......................., dames Hardy.............. Ht) | Denmarek............; 26 Feb’y, 1795 
POAGEERTY- TOTING ..... 20.00 rec svcves voce | NAtNAN Hardy............; 400 | Belmont..............) 26Jan., 1795 
Seventy-eight .............. ....... | Herman Castator........ hi) | Retinst ..............00.f 10 M’ch, 1785 
OD cc cicsesistascncese:ssces | GOOTEO Tomeple........... 400 | Maple Grove......... 24 Feb’y, 1795 
One hundred and fourteen...) Andrew Ladley........... 400 | BIAMIPCON. ....0.005 00000 (26 Jamy, 1795 
One hundred and fifteen...... Peter Ladley........ ...... 400 | Pleasant Vale....... 2Jan’yv, 1795 
| 


Mesne Convevance.—Patented to Samuel Wallis,and by him and his wife, Lydia, conveyed to 
John Vaughan by indenture of date 7th of April, 1795, who, by endorsement thereon of date 2d of 
Feb’y, 179s, conveyed the same to the present grantor, Joseph Priestley. 

All which tracts are distinguished and marked in the annexed 
plan by numbers corresponding with those above enumerated, and 
are situated and bounded as the same are represented and described 
by the said annexed plan of the survey as actually resurveved and 
marked on the ground as aforesaid; likewise the tracts following, 
viz., a certain tract called “Sydenham,” containing four hundred 
and nine acres and one-fourth of an acre, of which William Plunket 
is the warrantee, patented the 24th March, 1794; a certain other 

tract called “Stall Grove,” containing four hundred and four- 

127 ‘fourteen acres, of which the warrantee is John Stall, patented 
the 138 March, 1795, and a certain other tract called “ Little 

Julia,” containing four hundred and nine acres and one-fourth of 
an acre, of which the warrantee is Mordica Owen, patented the 12 
March, 1795, all which three last-mentioned tracts were patented to 
Doctor Benjamin Rush, and are situated in Lycoming county, in 
the State of Pennsylvania, which said Dr. Benjamin Rush, with 
Julia, his wife, by indorsements on the patents, conveyed the same 
to the present grantor, Joseph Priestly, together with all and = sin- 
gular the rights and privileges thereunto belonging, and the rever- 
sions and remainders, rents, issues, and profits thereof, and all the 
estate, right, title, interest, claim, and demand whatsoever of him, 
the said Joseph Priestly and Elizabeth, his wife, in law or in equity 
of, in, and to or out of the same, excepting, however, out of the 
present conveyance the following parts of tracts of land already sold 
and conveyed as follows, to wit: A part of tract No. thirty-three 
taken up in the name of Roger Coursey, as described in the 
annexed draft, bounded as follows: Beginning at a birch 

128 ~— at the southeast corner of said tract; thence north sixty and 
one-half degrees west sixty perches to a heap of stones ; 
thence north forty-one degrees east forty-eight perches to a stone 
heap; thence north sixty-eight degrees east seventy-eight perches 
toa heap of stones by a white walnut; thence south twenty-nine 
degrees west one hundred and eight perches to the place of begin- 
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ning, containing twenty-four acres and a half, was granted, bar- 
gained, and sold unto Samuel Rogers August the second, A. D. 
MDCCCII; also a part of the tract of land No. four taken up in- 
the name of Joseph Temple, and described in the next draft as fol- 
lows, to wit: Beginning at a sugar at the southwest corner of the 
said tract marked No. four five; thence north twenty-nine degrees 
east two hundred and forty-four perches to a hemlock ; thence south 
sixty-one degrees east eighty-four perches to a post; thence south 
twenty-nine degrees west one hundred and six perches to a post; 
thence south sixty-one degrees east fifty-three perches to a stone 
heap; thence south twenty-nine degrees west one hundred and ten 
perches to a beech; thence north sixty-one degrees west one hun- 
dred and thirty-seven perches to the place of beginning, 
129 containing one hundred and forty-one acres and twenty-two 
perches, which part of the tract was granted, bargained, and 
sold to Peter Donium and Johnathan Hartley; also, a part of the 
tract of land No. one hundred and eighteen taken up in the name 
of James Warren as described in the annexed draft: Beginning at 
a beech at the no.thwesternmost corner of the said tract; thence 
south sixty-one degrees, east three hundred and twenty-four perches 
to a white walnut; thence south twenty-nine degrees west one hun- 
dred and sixty-two perches to a post ; thence north sixty-one degrees, 
west three hundred and twenty-four perches to astone; thence north 
twenty-nine degrees, east one hundred and sixty-two perches to the 
place of beginning, which. was granted, bargained, and sold unto 
John Warren and Powel Bird ; to have and to hold the above-de- 
scribed tract of land (excepting as above mentioned), hereditaments 
and premises, hereby granted, with the appurtenances, unto the said 
Thomas Fitzsimmons, John Miller, junior, and Robert Bird, their 
heirs and assigns, to their only proper use and belioof, forever, 
130 in trust, nevertheless, to and for the same uses, intents, and 
purposes as are mentioned and expressed in the above-recited 
indenture from the said John Vaughan to the said Thomas Fitzsim- 
mons, John Miller, junior, and Robert Bird, and to and for no no 
other use, interest, or purpose whatsoever, so that neither in the said 
| Joseph Priestley, nor his heirs, nor any person or persons lawfully 
-‘@ claiming or to claim by, from, or under him, them, or any of them, 
shall at any time hereafter have, claim, challenge, or demand any 
estate, right, title, or interest of, in, to, or out of the hereby-granted 
premises, or any part thereof, but of and from all such rights, claims, 
and demands shall be debarred and forever excluded by virtue of 
these presents. ‘ 
In testimony whereof the said parties have hereunto set their 
hands and seals the day and year first above written. 
JOSEPH PRIESTLEY. [skat.] 
ELVIRA PRIESTLEY. [SEAL 
JOHN VAUGHAN. SEAL. | 
THOMAS FITZSIMMONS. 
JOHN MILLER, Juxtor, ann 
ROBERT BIRD, 
_ By their attorney-in-fact, JOHN VAUGHAN. 
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13 On this fifth day of March, anno Domini one thousand 
eight hundred and six, before me, Thomas Cooper, president 
judge of the eighth district of Pennsylvania, personally appeared 
Joseph Priestley and Elizabeth, his wife, the above-named grantors 
in the predeeding indenture, and in due form of law acknowledged 
the same to be their act and deed, and desired the same might be 
recorded as such. She, the said Elizabeth, being of full age, and 
by me apart from her said husband thereon examined, did declare 
and say that she became a party thereto voluntarily, without any 
compunction, fear, or undue influence whatsoever. 
Witness my hand and seal the day and year aforesaid. 


THOMAS COOPER. [sra..] 


teceived on the day of this date of the above-named Thomas 
Fitzsimmons, John Miller, junior, and Robert Bird the sum of one 
dollar, lawful money of the United States, being the full considera- 
tion money above mentioned. 
Witness my hand October the twenty-fifth, anno Domini one 
thousand eight hundred and five. 
JOSEPH PRIESTLEY. 


Witness present at signing : 


152 Sealed and delivered in the presence of us (the words “tracts 
of land” between the sixteenth and seventeenth lines from the 
bottom being first above extinguished, and the name of George 
Warner in the schedule being scored through and the traet in the 
name of Joseph Binder added in lieu thereof). 
ROBERT SMITH. 
JAMES ROBERTSON. 
, THOS. COOPER. 
BRADFORD CouNTYy, 88 


; 


Recorded Sept 9, 1840, in the office for recording of deeds in and 
for said county, in Deed-book, vol. 17, page 287, &e. Witness my 
hand and official seal the date aforesaid. 


[SEAL. | KE. W. BAIRD, Recorder. 
Exhibit K. 
153 Endorsed: Deed. Joseph Priestley and wife to Thomas Fitz- 


simmons, John Miller, junior, and Robert Bird. Filed Sept. 

9, 1840. 
CSE REEESSORIREP hy a See ae eee ae i Sake ebaaiiiil 50 
Niki la ae acini tage nk 6. ses minh Ninian dk Sandals 3 46 


83 96 


(Here follow diagrams, marked pp. 134, 185, 136, 187, & 138, which 
are omitted.) 
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139 Exnreir Q. 


STATE OF PENNSYLVANIA, re 
County of Bradford, jf” ° 


Among the records of Bradford county inter alia appears the fol- © 
lowing, viz: | 
This indenture, made the second day of November, in the year of 

our Lord one thousand eight hundred and sixty-nine, between Elisha 
A. Packer, of the city and State of New York, of the first part, and 
Jacob Dewitt, of Towanda boro’, Bradford county, State of Pennsyl- 
vania, of the other part 

Witnesseth: That the said Elisha A. Packer, for and in considera- 
tion of the sum of twenty thousand dollars (20,000), lawful money 
of the United States of America, unto him well and truly paid by 
the said Jacob Dewitt at and before the sealing and delivery of 
these presents, the receipt whereof is hereby acknowledged, has 
granted, bargained, sold, aliened, enfeoffed, released, and confirmed, 

and by these presents does grant, bargain, sell, alien, enfeoff, 
140 __ release, and confirm, unto the said Jacob Dewitt, his heirs 

and assigns, all that certain tract and parcel of land situate, 
lying, and being mostly, if not all, in the township of Overton, in 
the said county of Bradford and State of Pennsylvania, and bounded 
and described as follows: 

Beginning at a hemlock, being a corner tract surveyed in the 
warrantee name of George Moore, being one of the tracts hereby 
conveyed — Henry Betz and Peter Edge; thence north sixty*one de- 
grees west two hundred perches to a post, being the northwest corner 
of said George Moore tract; thence south twenty-nine degrees west 
nine hundred and fifty-four perches along the west line of said 
George Moore tract, and also of Samuel Cooley and James Hardy ; 
thence south sixty-one degrees east two hundred perches to a post 
in west line of tract surveyed in the warrantee name of Samuel 
Fritz; thence south twenty-nine degrees west along said last-men- 
tioned line one hundred and eight perches, more or less, to a sugar 

tree, being the southwest — of said Samuel Fritz and the north- 
141 ~west corner of John Fritz; thence south sixty-one degrees 

sast five hundred and ninety-five perches along the south line 
of said Samuel Hardy to a beach, being the southeast corner of said Z 
Samuel Hardy; thence north twenty-nine degrees east eight hundred * 
and forty-eight perches to a sugar tree, being a corner of Henry i 
Boysen, Samuel Temple, Robert Roberts, and James White; thence 
north sixty-one degrees west five hundred and ninety-five perches to 
a small beach, being the northwest corner of Joseph Betz, and in the 
east line of George Moore; thence north twenty-nine degrees east 
two hundred and twelve perches to the place of beginning, contain- 
ing four thousand four hundred and eighteen acres, be the same 
more or less, and composed of eleven several tracts of land surveyed 
in the warrantee names following: George Moore, Samuel Cooley, 
James Hardy, Samuel Fitz, James Betz, John Betz, Joseph Betz, @ 
Samuel Hardy, Henry Seeley, Joseph Seeley, and Henry Bryson, | 4 

7—1084 fe 
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The courses and distances in this deed are those of the original sur- 


veys. 
142 Together with all and singular the ways, waters, water- 
courses, rights, liberties s, privileges, hereditaments, and appur- 
tenances whatsoever thereunto belonging or in anywise appertaining, 
and the reversions and remainders, rents, issues, and profits thereof, 
and all the estate, right, title, interest, property, claim, and demand 
whatsoever of him, the said E. A. Packer, in law or equity or other- 
wise howsoever, of,in, and tothe same and every part thereof; to have 
and to hold the said several tracts of land, the hereditaments and 
premises hereby granted or mentioned, and intended to be, with the 
appurtenances, unto the said Jacob Dewitt, his heirs and assigns, to 
and ior the only proper use and behoof of the said Jacob Dewitt, 
his heirs and assigns, forever. And the said E. A. Packer, for him- 
self, his heirs, executors, and administrators, does by these presents 
covenant, grant, and agree to and with the said Jacob Dewitt, his 
heirs and assigns, that he, the said E. A. Packer, and his heirs, 
all and singular the hereditaments and premises hereinabove 
described and granted or mentioned, and intended so to be, 
143 ~=with the appurtenances, unto the said Jacob Dewitt, his heirs 
and assigns, against him, the said E. A. Packer, his heirs and as- 
signs, and against all and every other person or persons whatsoever 
lawfully claiming or to claim the same, or any part thereof, by, 
from, or under him or them, shall and will warrant and forever 
defend. 
In witness whereof the said parties to these presents have here- 
unto interchangeably set their hands and seals. 
Dated the day and year first above written. 
E. A. PACKER. [skat.] 


Sealed and delivered in the presence of us. 
WILLIAM H. CLARKSON. 
CHARLES NETTLETON. 


STATE OF NEw YORK, bie, 
City and County of New York, 


On the first day of November, anno Domini 1869, before me, the 
subscriber, a commissioner a commissioner of the State of Pennsyl- 
vania for taking the acknowledgement and proof of deeds, 
144 &c., personally appeared the within-named Elisha A. Packer, 
avd in due form of law acknowledged the within or for egoing 
indenture to be his act and deed, and desired the same might be 
recorded as such. 
Witness my hand and official seal the day and year aforesaid. 
[OFFICIAL SEAL. | | CHARLES NETILESON, 
Commussioner of Pennsylvania in New York. 


Recorded August 30th, 1872. 
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STATE OF PENNSYLVANIA, 
County of Bradford, fas. 

I, A. D. Munn, recorder of deeds in and for said county of Brad- 
ford and State of Pennsylvania, do hereby certify that the foregoing 
written instrument is a true and correct copy of the original deed, 
so full and entire as remains of record in this office, and that the 
same was duly recorded in this office on the 30th day of August, 
1872, in Deed-book No. 112, at page 288, &c. 

Witness my hand and seal this 5th day of March, A. D. 1885. 

A. D. MUNN, Recorder. 


145 STATE oF PENNSYLVANIA, | 
County of Bradford,  { 
I, Paul D. Morrow, presiding judge of the court of common pleas 
of the county of Bradford, in which the hereinbefore-mentioned 
office of recorder of deeds in — for the county of Bradford is situate 
and kept, do hereby certify that the foregoing attestation is in due 
form and by the proper officer. 
In testimony whereof I have hereunto set my hand this 5th day 


day of May, A. D. 1885. 
PAUL D. MORROW, 
President Judge. 


SS. 


STATE OF PENNSYLVANIA, | _. 
County of Bradford, j 1s 
I, William J. Young, prothonotary of the court of common pleas 
of Bradford county, do certify that the Honorable Paul D. Morrow, 
the presiding judge of said court and by whom the foregoing cer- 
tificate was made, is duly qualified and commissioned as such pre- 
siding judge, and was so when such certificate was made. 
146 In testimony whereof I have hereunto set my hand and 
affixed the seal of said court, at Towanda, this eighth day of 
May, A. D. 18865. 
[Seal of Bradford County. ] 
| W. J. YOUNG, 
Prothonotary. 


Exhibit Q. 
147 | ExHIsBiT R. 


This article of agreement witnesseth: That E. A. Packer, — the 
city of New York, has this day entrusted to Jacob Dewitt, of To- 
wanda, Bradford county, Pennsylvania, a certain deed of said 
Packer to said Jacob Dewitt, dated November 2nd, 1869, and pur- 
porting to convey eleven certain tracts of land situate in Bradford 
county, Pennsylvania, and surveyed in the warrantee names follow- 
ing: George Moore, Samuel Cooley, James Hardy, Samuel Fritz, 
James Betz, John Betz, Joseph Betz, Samuel Hardy, Henry Seeley, 
Joseph Seeley, and Henry Bryson, particularly described in said 
deed for the purpose following, and none other; that — the said J. 
Dewitt pay to the said FE. A. Packer, within twenty days from the 
date hereof, the full and just sum of sixteen thousand dollars, then 


—_— 
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The courses and distances in this deed are those of the original sur- 
veys. 
142 Together with all and singular the ways, waters, water- 
courses, rights, liberties, privileges, hereditaments, and appur- 
tenances whatsoever thereunto belonging or in any wise appertaining, 
and the reversions and remainders, rents, issues, and profits thereof, 
and all the estate, right, title, interest, property, claim, and demand 
whatsoever of him, the said E. A. Packer, in law or equity or other- 
wise howsoever, of,in, and tothe same and every part thereof; to have 
and to hold the said several tracts of land, the hereditaments and 
premises hereby granted or mentioned, and intended to be, with the 
appurtenances, unto the said Jacob Dewitt, his heirs and assigns, to 
and ‘or the only proper use and behoof of the said Jacob Dewitt, 
his heirs and assigns, forever. And the said E. A. Packer, for him- 
self, his heirs, executors, and administrators, does by these presents 
covenant, grant, and agree to and with the said Jacob Dewitt, his 
heirs and assigis, that he, the said E. A. Packer, and his heirs, 
all and singular the hereditaments and premises hereinabove 
described and granted or mentioned, and intended so to be, 
143 ~——with the appurtenances, unto the said Jacob Dewitt, his heirs 
and assigns, against him, the said E. A. Packer, his heirs and as- 
signs, and against all and every other person or persons whatsoever 
lawfully claiming or to claim the same, or any part thereof, by, 
from, or under him or them, shall and will warrant and forever 
defend. 
In witness whereof the said parties to these presents have here- 
unto interchangeably set their hands and seals. 


Dated the day and year first above written. 
E. A. PACKER. [skAt.] 


Sealed and delivered in the presence of us. 
WILLIAM H. CLARKSON. 
CHARLES NETTLETON. 


STATE OF NEW YORK, bs 
City and County of New York, 


On the first day of November, anno Domini 1869, before me, the 
subscriber, a commissioner a commissioner of the State of Pennsyl- 
vania for taking the acknowledgement and proof of deeds, 
144 &c., personally appeared the within-named Elisha A. Packer, 
apd in due form of law acknowledged the within or foregoing 
indenture to be his act and deed, and desired the same might be 
recorded as such. 
Witness my hand and official seal the day and year aforesaid. 
[OFFICIAL SEAL. | | CHARLES NETTLESON, 


Comnussioner of Pennsylvania in New York. 
‘Recorded August 30th, 1872. 


— CD el? a ee | 


“Sant 

ee 3S 

a 
° 


agit a 
ELISHA A. PACKER. ol 


STATE OF PENNSYLVANIA, 
County of Bradford, 


I, A. D. Munn, recorder of deeds in and for said county of Brad- 
ford and State of Pennsylvania, do hereby certify that the foregoing 
written instrument is a true and correct copy of the original deed, 
so full and entire as remains of record in this office, and that the 
same was duly recorded in this office on the 30th day of August, 
1872, in Deed-book No. 112, at page 288, &c. 

Witness my hand and seal this 5th day of March, A. D. 1885. 

A. D. MUNN, Recorder. 


145 STATE oF PENNSYLVANIA, 
County of Bradford, ks. 

I, Paul D. Morrow, presiding judge of the court of common pleas 
of the county of Bradford, in which the hereinbefore-mentioned 
office of recorder of deeds in — for the county of Bradford is situate 
and kept, do hereby certify that the foregoing attestation is in due 


form and by the proper officer. 
In testimony whereof I have hereunto set my hand this 5th day 


day of May, A. D. 1885. 
PAUL D. MORROW, 
President Judge. 
STATE OF PENNSYLVANIA, 
County of Bradford, 

I, William J. Young, prothonotary of the court of common pleas 
of Bradford county, do certify that the Honorable Paul D. Morrow, 
the presiding judge of said court and by whom the foregoing cer- 
tificate was made, is duly qualified and commissioned as such pre- 

siding judge, and was so when such certificate was made. 
146 In testimony whereof I have hereunto set my hand and 
affixed the seal of said court, at Towanda, this eighth day of 
May, A. D. 1885. 
[Seal of Bradford County. ] 


bw 


W. J. YOUNG, 
Prothonotary. 


Exhibit Q. 
147 : ExHIBIT R. 


This article of agreement witnesseth: That E. A. Packer, — the 
city of New York, has this day entrusted to Jacob Dewitt, of To- 
wanda, Bradford county, Pennsylvania, a certain deed of said 
Packer to said Jacob Dewitt, dated November 2nd, 1869, and pur- 
porting to convey eleven certain tracts of land situate in Bradford 
county, Pennsylvania, and surveyed in the warrantee names follow- 
ing: George Moore, Samuel Cooley, James Hardy, Samuel Fritz, 
James Betz, John Betz, Joseph Betz, Samuel Hardy, Henry Seeley, 
Joseph Seeley, and Henry Bryson, particularly described in said 
deed for the purpose following, and none other; that — the said J. 
Dewitt pay to the said E. A. Packer, within twenty days from the 
date hereof, the full and just sum of sixteen thousand dollars, then 
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the said deed to be of full force and virtue; otherwise the said deed 
to he returned to said E. A. Packer, it being the true interest and 
meaning of this agreement, and the arrangement referred to, that 
the said deed vests no title whatever in said grantee until the pur- 

poses and conditions upon which it is entrusted to him, as 
148 herein set forth, shall he fully performed. 

Witness my hand and seal this second day of November, 

A. D. 1869. 

(Sig.) JACOB DEWITT. 


I hereby certify that the above is a true copy of the original. 
JOS. J. CARTER. 
Exhibit R. 


149 & 150 = Writ of Error to the Circuit Court of the United States, 
Western District of Pennsylvania. 


In the Supreme Court of the United States. 


SCHRAEDER MINING AND MANUFACTURING Company, Plaintiff in 
Error, Defendant Below, 
vs. 
EnisHa A. Packer, Defendant in Error, Plaintiff Below. 


Assignments of error. 


And now comes the Schraeder Mining and Manufacturing Com- 
pany, plaintiff in error, defendant below, and here respectfully as- 
signs the following errors manifest upon the record of this cause 
(prout the said record), to wit: 


I. The learned court erred in refusing to remand this cause to the 
State court from whence it originated. 

II. The learned court erred in refusing ‘to allow defendant 
151 below to plead the statute of limitations. 

IIIf. The learned court erred in excluding the following 
offer of evidence made by the defendant below on the trial of the 
cause. The offer was as follows: 

In connection with this evidence the defendant offered to give 
further evidence, founded on examinations made upon the ground 
by surveyors in connection with the maps and other documents 
already in evidence, to show that the Moore warrant was not actu- 
ally surveyed on the ground according to its return of survey, but 
that it was surveyed, together with the Cooley and other warrants 
to the south of it,1n one block, of which the Moore was the northern 
member; that the north line of said block, as actually surveyed 
upon the ground in 1792, was run between the hemlock sapling and 
sugar corners corresponding to what was claimed by the defendant 
to be the south line of the Andrew Tybout tract; that no line of 
1792 was surveyed on the grovnd for the Moore warrant north from 

the hemlock sapling corner, nor west from the hemlock north- 
152. ~— east corner of the Tybout tract; that the line south from the 
hemlock northeast corner aforesaid was run for warrants to 
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the east of said line, and was adopted merely by the return of the 
Moore. 

To this evidence the plaintiff objected on the ground that twenty- 
one years and upwards having elapsed from the date of the Moore 
survey there was a presumption, juris et de jure, that the said survey 
was made as returned, and the evidence was therefore inadmissable. 

The court sustained this objection and excluded the evidence so 
offered, and thereupon the defendant did then and there except to 
the said ruling and to the exclusion of said evidence, and at its re- 
quest this bill of exceptions was then and there noted and is now 
signed. 


The evidence in connection with which the foregoing offer was 
made is stated in the bill of exceptions as follows: 


The defendant alleged that the plaintiff’s tract was never actually 

surveyed upon the ground north from the hemlock sapling to the 

sugar corner corresponding to the south line of the Tybout 

153 — survey, and in support of its allegation relied upon the follow- 
ing evidence, which appeared in the cause: 


As a part of his chain of title the plaintiff put in evidence a deed 
tripartite dated October 25,1805, between Joseph Priestley and wife, 
of the first part; John Vaughan, of the second part, and Thomas 
Fitzsimmons, John Miller, junior, and Robert Bird, trustees for 


certain creditors of John Vaughan, of. the third part, which recited 
' that “ Forasmuch as divers inaccuracies have been discovered in the 


original surveys made of several of the tracts which in the division 
aforesaid fell to the lot of them, the said Thomas Fitzsimmons, 
John Miller, junior, and Robert Bird, trustees aforesaid, the same 
have therefore been since resurveyed and are now more accurately 
designated in the annexed draft thereof representing each tract as 
it is actually surveyed and marked upon the ground (mentioning | 
subsequently, inter alia, the George Moore warrant, and giving also 
its fancy name of Greenfield), all which tracts are distinguished and 
marked on the annexed plan by numbers corresponding with those 

above enuimcrated, and are represented and described by the 
154 said annexed plan of the resurvey thereof as actually resur- 

veyed and marked on. the ground as aforesaid,” and to which 
was attached a certain map referred to therein, which map was also 
given in evidence by the plaintiff. A full copy of the said tripartite 
deed is hereto annexed and marked Exhibit K. 

The width of the Gegrge Moore warrant, as shown by this map, 
was 200 rods, which corresponds with the distance laid down in the 
return of survey, but the call in the return for General Broadhead’s 
lands gives the Moore survey an additional width of about thirty 
rods. The said map showed the George Moore lot in the same posi- 
tion as in the survey thereof with regard to the surrounding lots of 
Henry Betz, Joseph Betz, and Samuel Cooley. 

It was also shown by the plaintiff’s surveyors, or one of them, 
that beginning on the nortb line of the Moore survey, as located on 
the ground by its return, at a point two hundred rods westerly from 
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the hemlock, northeast corner, a line extended from a corner marked 
in 1798 nearly parallel with the east line of the Moore tract, and also 

nearly parallel with such east line, projected southerly, which 
155  wasrun in 1798 for about three miles and sixty-four rods, 

where it ended, and an offset was thence made to the west to 
an undisputed line of 1792, bounding the Broadhead or Barclay 
lands on the east, the plaintiff’s surveyor testifving that the said 
line of 1798 was evidently a trial line. Said Broadhead line ran 
about thirty rods distant from and nearly parallel with said line of 
1798 and extended from the hemlock sapling corner before mentioned 
a distance of five or six miles southerly. 

Plaintiffs evidence also showed a general survey of 1798 to have 
been marked on a number of the tracts mentioned in said deed of 
1805. The map attached to said deed in laving down the George 
Moore survey thereon, and other surveys south of the same, laid 
them down as 200 perches in width, being the width called for in 
the official surveys, and being about thirty perches less in width 
than the actual distance to the old line of the Broadhead lands called 
for in said survey, and it was claimed by the defendant that the map 
thus showed the George Moore warrant was bounded on said map 

by the line of 1798 aforesaid. 
156 No other general survey of the lands mentioned in said deed 
of 1805 was made between the dates of the warrants and the 
date of the deed of 1805. 

It was shown by one of plaintiff’s surveyors that in 1860 he made 
a survey of the Barclay lands for their owners, he having then in 
his possession the field notes of his grandfather, one Major Zephon 
Flowers, whose work has been found dating as early as 1795, and who 
surveyed and mapped the Barclay lands for their owners in 1828. 

That on said survey of 1860 the said surveyor, one Z. F. Walker, 
found the corner of 1798 at the north end of the line of 1798, and 
also followed the said line of 1798 either then or in 1866 to its end ; 
that in 1860 he searched northerly from the hemlock sapling cor- 
ner for a line of 1792, but found none. 

That he surveved the said lands in 1866 for their owners, and 
afterwards in 1880 for the plaintiff, but on neither survey did he 
find any marks of 1792 north from the hemlock sapling corner (no 

timber being left north of Schraeder creek on this line after 
157 1867 or 1868) nor west from the hemlock northeast corner 
corresponding to the return of survey of the Moore. 

It also appeared by plaintiff’s surveyors that no original marks 
were ever found on the line corresponding with the south line of 
the Moore, as returned, nor were original corners ever found at either 
end of said south line. : 

Defendants put in evidence certain official connected maps or 
drafts from the land office of Pennsylvania, one bearing date 1799, 
called the Broadhead map, a photographic copy of which is attached 
hereto and made a part hereof and marked Exhibit L. 

Also a certified connected map from the department of internal 
affairs of Pennsylvania of the George Moore and other warrants, a 
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copy of which is hereto attached and madea part hereof and marked 
Exhibit M. 

Also a certified connected map from the said department of the 
Henry Epple, Catharine Eck, junior, and other warrants, a copy of 
which is hereto annexed and made a part hereof and marked Ex- 

hibit N. 
158 Also a diagram prepared by defendant’s counsel and proven 
to be accurate, showing the connection and relation of the 
three last-mentioned maps, a copy of which is hereto annexed and 
made a part hereof and marked Exhibit O. 

Defendant, by its surveyors, also gave evidence tending to show 
that a line bearing marks dating 1792 was found from the sugar 
tree, the southeast corner of the Tybout tract, to the hemlock sapling 
corner mentioned, and that the sugar tree was marked as a corner 
of 1792, and that a corner of 1792 was found at the helmlock sapling 
corner. 

The plaintiff’s evidence showed the George Moore was bounded 
on the west from the hemlock sapling corner; south by a tract in the 
warrantee name of Robert Irwin, surveyed November 22, 1792, 
which was a part of the Broadhead lands. 

Also that the hemlock northeast corner of the Moore was the north- 
west corner of a tract surveyed in the warrant name of Henry Betz 
on the 4th day of July, 1798, which tract adjoined the Moore on the 
east for about two-thirds the length of its east line, and that the 

said Moore was adjoined for the remainder of the distance on 
159 its east east line by a tract surveyed in the warrant name of 
Joseph Betz on the 4th day of July, 1798. 

The returns of survey of these two Betz tracts were made April 
16, 1794, with the Moore, Cooley, and irwin. 

Also that the tier of warrants east of the Betz tier of warrants was 
surveyed on the 19th and 20th of -November, 1792, as will appear 
by a plot of connected surveys made by plaintiff’s surveyors and 
given in evidence, a copy of which is hereto annexed and marked 
Exhibit P. 

It was testified by one of plaintiff’s witnesses, one of the survey- 
ors, that he had found no original line dividing the Moore and 
Cooley, the Cooley and Hardy, and the Hardy and Seeley, which 
was as far south as he had examined in this tier of warrants. 

That southerly from the southeast corner of the Henry Betz and 
the southwest corner of the Samuel Temple he had found an old 
line run in 1798, but no original line bearing the date of survey of 

the tracts abutting upon it as far south as he had examined, 
160 some three miles; nor had he found any original corners for 
that distance southerly on that line. 

That he had found no cross-lines running in an eastwardly and 
westwardly direction dividing the two tiers of warrants lying east 
of the Moore, Cooley, and Hardy, and that the said two tiers were 
located by lines of corners. 

That, so far as he had searched, he had never found any cross- 
lines running eastwardly and westwardly of the block including the 
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Moore and Cooley and of the block including the Betz and Temple 
warrants. 

But the common corners of the Cooley and Hardy lots and of the 
Hardy and Seeley lots in the old line of 1784 were identified by one 
or more of the witnesses, surveyors, and a line run and marked in 
1792, forming the eastern boundary of the second tier of lots east of 
the George Moore, namely, Samuel Temple, Henry Bryson, Joseph 
Seeley, Henry Seeley, and Samuel Hardy (as shown in Exhibit P), 
was followed, and identified by a surveyor employed by both parties 

in 1875,and who was a witness and testified thereto, and who 

161 found the corners of all of said last-mentioned lots in said line. 

There was evidence tending to show that no difference could 

be detected in the count of a line marked November 21, 1792, and 
one inarked July 4, 1798. 

The defendant gave in evidence certain field notes of Major 
Flowers of surveys made for the owners of the Barclay lands in 
1828, showing examination made by him of the north line of 
the Andrew Tybout tract; also on the south line of said tract to the 
hemlock sapling corner, showing that he found the line of 1798 be- 
fore mentioned running south from the north line of the Andrew 
Tybout tract, but containing no entry that he found at the time of 
his examination of said lines any marks of 1792 on the north line 
of the Moore or on the west line north from the hemlock sapling 
corner. 

It appeared by the evidence of the plaintiff’s surveyor, Walker, 
that he found the letters BAR for Barclay, with the numbers of the 
Barclay warrants, marked by Major Flowers, at the hemlock north- 
east corner of the Moore and Tybout warrants, at the sugar south- 

east corner, and at the hemlock sapling corner. 
162 IV. The learned court erred in instructing the jury as 
follows: 

“We think that an old survey like that of the Moore cannot be 
questioned at this late day by parties claiming under a junior title, 
whether that title took its origin within twenty or twenty-one years 
of the older survey or after that time. 

The supreme court of this State so decided in this very case, and 
we think the decision was right, notwithstanding some earlier opin- 
ions which seemed tv hold a different doctrine.” 

V. The learned court erred in refusing to affirm the first point of 
the defendants below, which was as follows: 

“1. That if the jury believe the George Moore warrant, together 
with the Cooiey and others to the south of it, were surveyed in one 
block, of which the Moore was the northern member ; that the north 
line of said block, as actually surveyed upon the ground in 1792, 
was run between the hemlock sapling and sugar corners, correspond- 

ing to what is claimed. by the defendant to be the south line 
163 of the Andrew Tybout tract, the plaintiff has no title to the 

part of the land north of the said south line of the Tybout 
tract and cannot recover provided the jury believe the Tybout 
tract was actually surveyed and located upon the ground as claimed 
by the defendant.” 
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VI. The learned court erred in refusing to affirm the second 
point of the defendant below, which was as follows: 

“2. That if the jury believe that no line of 1792 was surveyed 
upon the ground for the Moore warrant north from the hemlock 
sapling corner and west from the hemlock claimed by. the defend- 
ant to be the northeast corner of the Tybout tract, and that the 
line from the hemlock northeast corner aforesaid south to the sugar 
corner was run for warrants east of said line, and that said line was 
adopted by the return of survey of the Moore, such adoption will 
not avail to extend the Moore north of the line between the hem- 
lock sapling and the sugar, provided the jury believe the last-men- 

tioned line was the northern limit of the Moore block of 
164 surveys and the Tybout was surveyed and located as claimed 
by the defendant.” 

VII. The learned court erred in refusing to affirm the third point 
of the defendant below, which was as follows: 

“3. That, as the evidence shows, the Tybout tract was surveyed 
March 24, 1794, within two years of the date of survey of the Moore, 
and as the Tybout survey was duly returned, patent issued, and 
claim of title asserted thereunder up to the present time, and as 
twenty-one years did not elapse between the Moore and Tybout sur- 
veys, the presumption that the Moore was actually surveyed as re- 
turned is not conclusive, but may be rebutted by evidence.” 

VIII. The learned court erred in instructing the jury as follows : 

“1. The contention of the defendant that its title to the land in 
dispute became established and vahd as between itself and the 

plaintiff by the consent and acquiescence given by Jacob De- 
165 ___—'witt, the plaintiff’s agent, to the painted line made by Mr. 
Walker in 1866 cannot be admitted. 

The assent given to that line by Jacob Dewitt was not given to it 
as a compromise line yielded to it for the purpose of ending a dis- 
pute or difference between the parties, for there was no such dispute 
or difference. | 

They had no knowledge that the George Moore survey, belonging 
to the plaintiff, interfered with the Andrew Tybout survey of the 
defendant’s predecessors and grantors. The intimation thrown out 
by Mr. Walker in presence of Jacob Dewitt (if such was the fact) 
that there was some interference on the Tybout tract was not suffi- 
cient notice of the interference that actually existed, especially as 
Mr. Walker immediately added that he had put the line where he 
thought it ought to be and where it always had been. 

No question of title had arisen between the parties, and this ob- 
servation of Walker, if made at all, was not such as to awaken De- 
witt’s mind to the character of the conflict that actually existed 

between the titles. ” | 
166 IX. The learned court erred in instructing the jury as fol- 
lows: 

“2. It cannot be conceived for a moment that if the plaintiff or 
his agent had known of this interference (his being the superior 
title) he or the agent would ever have consented to the line that was 
run. 
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If, with full knowledge of his rights, he had consented to it, it 
would have presented a different question. 

But there is no evidence that he or his agent, or those acting for 
the Schrader company, had any knowledge or notice of it whatever. 
It was aclear mutual mistake—one that ought not to conclude or 
bind the plaintiff to the loss of his land.” 

X. The learned court erred in instructing the jury as follows: 

“3. It is a question of error and mistake. It is not a question of 
consentabie or compromise line at all. In our opinion there is not 
sufficient evidence in the case to be submitted to the jury for them 

to deliberate on the question whether the painted line was a 
167 compromise line knowingly adopted by the parties so as to 

bind them in reference to the now acknowledged interference 
of the surveys. 

XJ. The learned court erred in instructing the jury as follows: 

“4. But, in our view, this case,in which a boundary line has been 
adopted by mistake, has nothing of license in it. 

There was no intention to givea license. The transaction has not 
a single element of license. It was simply a mutual mistake in the 
location of the line which was supposed to separate the respective 
lands of the parties.” 

XII. The learned court erred in instructing the jury as follows: 

“5. We charge you, therefore, that if the painted line was assented 
to by the plaintiff’s agent in ignorance of the true boundaries of the 
plaintiff’s land, and in ignorance of the interference between the 

Moore and Tybout surveys, then the defendants was not pro- 
168 tected by that line from an action of trespass in taking and 

carrying away the timber from the plaintiff’s land, and as 
there is no sufficient evidence to show that the plaintiff or his agent 
knew the true boundaries, and knew of the interference between the 
said surveys at the time of the cutting, you are to presume, under 
the circumstances of the case, that they were ignorant of the same.” 

XIII. The learned court erred in refusing to affirm the defend- 
ant’s fourth point, which was as follows: 

“4. That if the jury believe Jacob Dewitt had charge of the Packer 
lands and was authorized to protect them from depredation, and had 
knowledge of defendant’s claim of title up to the painted line and 
of the painting of said line in assertion of such claim, and that said 
Jacob Dewitt did not object to the painting of said line, but acqui- 
esced therein and assented thereto, the jury would be warranted in 
finding the actual possession of the disputed lands to have been in 
the defendant when the alleged trespasses were committed, provided 

they believe the evidence of the defendant as to the surveys 

169 and other acts of ownership done upon the ground by the 

- defendant, together with the payment of taxes; and if they 

do so find the actual possession to have been in the defendant the 
plaintiff cannot recover.” 

XIV. The learned court erred in refusing to affirm defendant’s 
fifth point, which was as follows: 

“5. That if the jury believe that Packer authorized Jacob Dewitt 
to establish the Tybout line as painted, or subsequently consented 
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to such establishment, and that the same was established in good 
faith, the plaintiff cannot recover.” 
XV. The learned court erred in refusing to affirm defendant’s 
sixth point, which was as follows: 3 
“6. That if the jury believe Jacob Dewitt had charge of the Packer 
lands and was authorized to protect them from depredation, and in 
pursuance of such charge and authority consented to the establish- 
ment of the painted line, and the defendant in good faith, relying 
on such consent, took the timber, the plaintiff cannot recover.” 
170 XVI. The learned court erred in refusing to affirm defend- 
ant’s seventh point, which was as follows: 
“That the conveyance from Packer to Dewitt took effect from 
November 2, 1869, for all the purposes of this case.” 
XVII. The learned court erred in refusing to affirm defendant’s 
eighth point, which was as follows: 
“8. That there can be no recovery in this case for timber removed 
from the disputed territory subsequent to November 2, 1869.” 
These points were declined by the court, and the court on the 
contrary charged the jury that the plaintiff, if entitled to recover 
damages at all, was entitled to recover damages for all cutting and 
carrying away of timber from the disputed premises up to the time 
that he actually sold the property to Jacob Dewitt, which, according. 
to his testimony, was the first day of October, 1870. 
WILLIAM T. DAVIES, 
EDWARD OVERTON, JrR., 
JOHN F..SANDERSON, 
Attorneys for Plaintiff in Error. 


171 Prayer for Reversal. 
In the Supreme Court of the United States. 


SHRAEDER MINING AND MANUFACTURING ComMPANyY, Plaintiff in 
Error, Defendant below, 
VS. 
EnisHa A. Packer, Defendant in Error, Plaintiff below. 


To the honorable the justices of the said court : 


The plaintiff in error, the Schraeder Mining and Manufacturing 
Company, humbly complaining, showeth to this honorable court the 
record of this cause brought by writ of error from the cireuit court 
of the United States for the western district of Pennsylvania, and 
the errors thereon assigned and manifest, thereby and thereupon 
prays the honorable court, on consideration thereof, to reverse the 
judgment appearing upon said record against your petitioner, and 

thereupon to make such order us to justice may belong. 
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172 And your petitioner will ever pray, «ce. 
WILLIAM T. DAVIES, 
EDWARD OVERTON, Jr., 
JOHN F. SANDERSON, 
Attorneys for Plaintiff in Error. 


173 ~UNrIvrep States oF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit-court of the United States for the western district of 
Pennsylvania, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
or some of you, between Elisha A. Packer, plaintiff, and The 
Schraeder Mining and Manufacturing Company, defendant, a mani- 
fest error hath happened, to the great damage of the said defend- 
ant, as by its complaint appears, we, being willing that error, if 
any hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your seal, dis- 
tinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the eleventh day of June, in the year of our 
Lord one thousand eight hundred and eighty-five. 

[Seal of the Supreme Court of the United States. ] 
JAMES H. MckKENNEY, 
Clerk of the Supreme Court of the United States. 


Allowed by— 
JOSEPH P. BRADLEY, 
Asso. Justice of Sup. Court U.S. 
[Endorsed:] No. 45. May T., 1884. Writ of error. Filed June 
17, 1885. 


174. WesTERN Distrrict oF PENNSYLVANIA, 88: 
b ] 


In the Circuit Court of the United States for the Western District 
of Pennsylvania. May Term, 1884. 
Enisua A. PACKER 
vs. No. 45. 
THE SCHRADER MINING & MANUFACTURING COMPANY. 


I, H. D. Gamble, clerk of the circuit court of the United States for 
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the said district, do hereby certify that the annexed and foregoing 
pages contain a true copy of the record and proceedings in the above- 
entitled case so full and entire as the same remains of record and 
on file in my office. . 

In testimony whereof I have hereunto signed my name and affixed 
the seal of the said court, at Pittsburgh, this 1st day of October, A. D. 
1885. 

[Seal of the U. S. Circuit Court, W. D. Penn. ] 
H. D. GAMBLE, Clerk. 


WESTERN DistRICT OF PENNSYLVANIA, 88: 


I, M. W. Acheson, judge of the United States district court for said 
district, presiding in the U.S. circuit court, do hereby certify that 
H. D. Gamble above named was, at the time of making the above 
certificate, and is now, clerk of the said court, and that the said cer- 
tificate made by him is in due form of law. 

M. W. ACHESON, 
Judge Presiding in the U. S. Circuit Court. 


Pittsburgh, Oct. 1st, 1885. 


175 The United States of America to Elisha A. Packer, Greeting : 


Youare hereby cited and admonished to beand appear ata Supreme 
Court of the United States to be holden at Washington on the second 
Monday of October next, pursuant toa writ of error filed in the clerk’s 
office of the circuit court of the United States for the western district 
of Pennsylvania, wherein The Schraeder Mining and Manufacturing 
Company is plaintiff in error and you are defendant in-error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Joseph P. Bradley, associate justice of the | 
Supreme Court of the United States, this eleventh day of June, in 
the year of our Lord one thousand eight hundred and eighty-five. 

JOSEPH P. BRADLEY, 
Asso. Justice of the Sup. Court U.S. 


176 On this 15th day of June, in the vear of our Lord one thou- 

sand eight hundred and eighty-five, personally appeared John 
F. Sanderson before me, the subscriber, a United States commissioner 
in and for the western district of Pennsylvania, and makes oath that 
he delivered a true copy of the within citation to Stanley W. Little, 
one of the attorneys of the plaintiff, and produced and made known 
to him the contents of the original citation and writ of error on the 
twelfth day of June, A. D. 1885; also that he delivered a true copy 
of the within citation to D. C. DeWitt, one of the attorneys of the 
plaintiff, and produced and made known to him the contents of the 
original citation and writ of error, this fifteenth day of June, A. D. 


1885. 
JOHN F. SANDERSON. 
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Sworn to and subscribed the fifteenth day of June, A. D. 1885. 


[Seal John W. Mix, U. 8. Commissioner, Towanda, Pa.] 
JNO. W. MIX, 
U. 8. Commissioner in & for West’n Dist. Pa. 


Due service of the within citation is hereby admitted. 
June 12, 1885. 


[Endorsed:] No.45. May T., 1884. Citation. 

Endorsed on cover: W. Pennsylvania C. C. U.S. No. 1084. The 
Schraeder Mining and Manufacturing Company, plaintiff in error, 
vs. Elisha A. Packer. Filed October 18, 1885. 


Sapreme Court of the United States. 


No. 118, OCTOBER TERM, 1888. 


Schraeder Mining and Manufacturing’ Oo., 
Plaintiff in Error, Defendant Below, 


Elisha A. Packer, 


Defendant in Error, Plaintiff Below. 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF 
PENNSYLVANIA. 


BRIEF OF PLAINTIFF IN ERROR. 


WILLIAM T. DAVIES, 

EDWARD OVERTON, 

JOHN F. SANDERSON, 
Attorneys for Plaintiff in Error. 


wa So. 


Supreme Court of the United States. 


OCTOBER TERM, 1888, No. 118. 


SCHRAEDER MINING AND MANUFACTURING COMPANY 


vs. 


ELISHA A, PACKER. 


In ERROR TO THE CrrcuIT CoUuRT OF THE UNITED STATES 
FOR THE WESTERN DIsTRICT OF PENNSYLVANIA. 


Et. 
STATEMENT OF THE CASE. 


This was an action of trespass quare clausam fregit originally 
brought in the Court of Common Pleas of Bradford county, 
Pennsylvania. After some amendments of the record, ac- 
cording to the practice in the courts of that State, with respect 
to the parties plaintiff and defendant, such record finally 
stood as that of a suit in which Elisha A. Packer was sole 
plaintiff and Schraeder. Mining and Manufacturing Com- 
pany sole defendant. 

The case was tried once before arbitrators, and after appeal 
from their award, three times in the Court of Common Pleas 
of Bradford county aforesaid. On the first trial there was a 
judgment for the defendant, which, on error to the Supreme 
Court of Pennsylvania, was reversed. The verdicts ren- 
dered on the other trials were set aside by the trial court. 
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On plaintiff’s application, the cause was removed to the 
Circuit Court of the United States for the Western District 
of Pennsylvania. 

Here it was tried in May, 1885, before Mr. Justice Bradley 
and Judge McKennan, of the Circuit Court, and judgment 
having been entered in favor of the plaintiff this writ of 
error was taken. 


_ The plaintiff below claimed title to a tract of land 

granted by the Commonwealth of Pennsylvania in the war- 
rantee name of George Moore, containing about four hun- 
dred acres of land, alleged to have been surveyed November 
21, 1792, and deduced a regular paper title to the said tract. 

The defendant claimed title to a tract granted by the 
Commonwealth in the warrantee name of Andrew Tybout, 
containing about four hundred acres of land, alleged to have 
been surveyed March 24, 1794, and deduced a regular paper 
title thereto. 

The question presented upon these titles was one relating 
to location of survey. As to the location of the defendant’s 
Andrew Tybout tract there was no dispute. 

The two tracts were substantially in the form of oblong 
squares, the greater length of the Moore being in direction 
northerly and southerly, that of the Tybout easterly and 
westerly. It was alleged by the plaintiff that the northern 
line of the Moore survey coincided with the northern line of 
the Tybout survey, thus over-lapping it to the extent of 
about three hundred and twenty-five acres, this land thus 
constituting the locus in quo, and claimed as belonging to the 
plaintiff by priority of survey. It was alleged by the de- 
fendant that the Moore tract as actually surveyed and 
marked upon the ground, extended no further north than 
the southerly line, or side, of the Tybout tract, thus exclud- 
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ing any interference of survey. The return of the Moore as 
laid down on paper, supported the contention of the plain- 
tiff, and the question arose on the trial, upon offers of evidence 
by the defendant, which were excluded upon rulings of the 
Court, duly excepted to, (Transcript, p. 31,) whether evidence 
was admissible to show that the Moore was actually surveyed, 
marked and located upon the ground as alleged by the de- 
fendant. The plaintiff contended that as the Moore survey 
had been returned over twenty-one years, a presumption 


juris et de jure had arisen that the tract had been surveyed 


according to its paper return and this contention was sus- 
tained by the Court. (Transcript, p. 31.) 

Notwithstanding the exclusion of the evidence thus of- 
fered, the nature of which is set forth in the bill of excep- 
tions, is nowhere objected to on the ground of sufficiency, 
and which is hereinafter particularly referred to, there was 
other evidence in the case, in connection with which the de- 
fendant’s excluded evidence was offered, which it was con- 
tended was sufficient tobe submitted to the jury in support of 
the defendant’s contention that the northern line of the 
Moore tract, as actually surveyed and marked upon the 
ground, coincided with the southern line of the Tybout tract. 
Points of change raising this question were duly submitted, 
but the court adhered to its view of the law taken in exclu- 
ding the defendant’s offer, and ruled in substance that the 
location of the Moore, as shown by its paper return, the same 
being upwards of twenty one years old, could not be ques- 
tioned by a party claiming under a junior survey. (Tran- 
script, p. 39.) 

Thus were presented the questions to be discussed relating 
to the title to the land in question, and which are assigned 
for error in specifications three, four, five, six, and seven. 
{ Transcript pp. 52-57.) 
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It was further contended by the defendant that the legal 
and actual possession of the locus in quo was in the defend- 
ant, and not in the plaintiff, at the time of the alleged com- 
mission of the injury complained of. The facts vesting this 
possession are set forth in the bill of exceptions as follows: 

The evidence of the defendant on this subject tended to 
show the following facts: 

That soon after the purchase by the plaintiff of certain 
lands which adjoined the Shraeder lands on the east for two 
or three miles or more and included the locus in quo he em- 
ployed Jacob Dewitt as his agent or attorney with reference 
to his said lands; that as such agent said Dewitt had full 
power and control of the lands and to protect them from 
depredations and from any trespasses being committed upon 
them. Mr Packer had never seen the lands, and resided in 
the city of New York, upwards of two hundred miles distant 
therefrom. 

Dewitt also attended to the payment of taxes on the lands 
and conducted some negotiations for Packer with reference 
to a proposed sale of them. Packer had no other agent as to 
the lands. While DeWitt’s authority was such, the Schraeder 
Land Company, in 1866, contemplated the erection of a saw- 
mill and extensive lumbering operations. Its affairs were 
managed by an executive committee composed of Chas. F. 
Welles, Jno. F. Means, and V. E. Piollet. They determined 
to establish and paint a boundary line of the Schraeder lands 
as a guard against trespassing upon adjoining owners, and 
so informed Jacob Dewitt, as agent for Packer. Dewitt was 
at this time an attorney-at-law, a stockholder in the Schraeder 
Land Company, and was occasionally consulted profession- 
ally by that company, drew contracts for it, &. | 

-It was considered by said committee, and Dewitt, repre- 
senting Packer, assented, that Z. F. Walker would be a suit- 
able person to run and establish the boundary line between 
the Schraeder lands and the Packer lands, and he was ac- 
cordingly selected for that purpose. 
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He was not informed of any concert of action between 
Dewitt, as the agent for Packer, on the one hand, and the 
Schraeder Land Company on the other. He was employed 
by the executive committee of the Schraeder Land Company, 
and he was paid by that company. His instructions were 
to establish and paint the boundary line of the Schraeder 
Jands. He had in his possession at this time a copy of the 
map of 1799, called the Broadhead map, a map made by 
Major Flowers of his re-survey of 1828, and the field-notes of 
Major Flowers made in 1828, before referred to; also in his 
possession or access to a copy of a map of the Vaughan or 
Priestly lands, including the George Moore, and showing the 
warrant number of the Moore according to the — attached 
to the deed of 1805. 

In making his surveys in 1860 of the Schraeder lands, 
Walker. had delineated the George Moore interference on a 
map made by him and given to the Schraeder Land Com- 
pany, showing the interference as claimed by the plaintiff, 
except as to the western boundary line, which was laid down 
on the map as corresponding to the line of 1798, mentioned 
heretofore in these exceptions. No maps or documents were 
furnished Walker by either the Schraeder Land Company or 
Jacob Dewitt to aid him in establishing the boundary. : 

After the line was painted Jacob Dewitt and the executive 
‘committee went by rail some sixteen miles from Towanda 
to the foot of the plane, the railway station nearest the Schrae- 
der lands, and from thence Dewitt and two or three of the 
‘committee went up the Schraeder creek to examine the painted 
line. They met Walker at the foot of the plane, who in- 
formed them that he had found some marks of an interfer- 
ence of survey on the Tybout tract, but that he had put the 
line where he believed it ought to be, and where it always 
had been. Dewitt and the members of the committee then 
went on the painted line, which was on the north, east, and 
south boundaries of the Andrew Tybout tract, and examined 
some portion thereof Here Dewitt stated to the members of 


6 


the committee who were with him that he was satisfied the- 


interest he represented would be protected by the painted 


line; that he would thereby come into possession of the strip. 
some thirty rods wide, running some two or three miles ad-- 


joining the Schraeder lands, (referring thereby, as the defend- 


ant claimed, to the lands between the 1798 line, before men-. 
tioned herein, and the Broadhead line.) He also stated to. 


the committee that they might go on and build their mill 
and cut up to the painted line. 


This happened about the first of August, 1866. In the- 
following fall two members of the said executive committee 
went to New York to see Mr. Packer and assure themselves. 


of Mr. Dewitt’s authority for establishing the painted line. 
They did see Mr. Packer, and informed him of what had 
been done in reference to running the line and fixing the 
line between the Packer lands and the Schraeder lands; 


that’ Mr. Dewitt, in association with a committee of the. 


Schraeder Land Company, had caused to be run and painted 


a line the whole length between the two parties, Mr. Dewitt. 


acting for Mr. Packer. To this Mr. Packer replied [that] he 
had never been on the lands; that Mr. Dewitt was his 
attorney, and that what Mr. Dewitt did he consented to. 


Subsequently, about 1869, Dewitt stated to one of the- 


directors of the Schraeder Mining and Manufacturing Com- 


pany that he had been informed that company had tres-. 
passed upon Packer’s lands. Dewitt and the said director 


went upon the lands and followed the painted line, and 
finding no cutting had been done beyond it, expressed him- 
self as satisfied. 


Upon the subject of the alleged agreement as to the 


painted line the court charged the jury— 


“1. The contention of the defendant that its title to the 


land in dispute became established and valid as between 
itself and the plaintiff by the consent and acquiescense 


given by Jacob Dewitt, the plaintiff’s agent, to the painted’ 


line made by Mr. Walker in 1866 cannot be admitted. 


— 
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“The assent given to that line by Jacob Dewitt was not 
given to it as a compromise line yielded to for the purpose 
of ending a dispute or difference between the parties, for 
there was no such dispute or difference. They had no 
knowledge that the George Moore survey belonging to the 
plaintiff interferred with the Andrew Tybout survey of the 
defendant’s predecessors and grantors. 

“The intimation thrown out by Mr. Walker, in presence 
of Jacob Dewitt, (if such was the fact,) that there was some 
interference on the Tybout tract was not sufficient. notice of 
the interference that actually existed, especially as Mr. 
Walker immediately added that he had put the line where 
he thought it ought to be and where it always had been. 

“No question of title had arisen between the parties, and 
this observation of Walker, if made at all, was not such as 
to awaken Dewitt’s mind to the character of the conflict that 
actually existed between the titles. 

“2. It cannot be conceived for a moment that if the plain- 
tiff or his agent had- known of this interference (his being 
the superior title) he or his agent would ever have consented 
to the line that was run. 

“Tf with full knowledge of his rights he had consented to 
it, it would have presented a different question. 

“But there is no evidence that he or his agent, or those 
acting for the Schraeder Company, had any knowledge or 
notice of it whatever. 

“It was a clear, mutual mistake, one that ought not to 
conclude or bind the plaintiff to the loss of his land. 

“3. It is a question of error and mistake. It is not a 
question of consentable or compromise line at all. 

“In our opinion there is not sufficient eviderice in the 
case to be submitted to the jury for them to deliberate on 
the question whether the’ painted line was a compromise 
line knowingly adopted by the parties so as to bind them in 
reference to the now acknowledged interference of the 
surveys. 
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“4, But in our view this case, in which a boundary line 
has been adopted by mistake, has nothing of license in it. 
There was no intention to give a license. The transaction 
has not a single element of license. It was simply a mutual 
mistake in the location of the line which was suppose-to sep- 
arate the respective lands of the parties. | 

“5. We charge you, therefore, that if the painted line was 
assented to by the plaintiff’s agent in ignorance of the true 
boundaries of the plaintiff’s land, and in ignorance of the in- 
terference between the Moore and the Tybout surveys, then 
the defendant was not protected by that line from the action 
of trespass in taking and carrying away the timber from the 
plaintiff's land, and as there is no sufficient evidence to show 
that the plaintiff or his agent knew the true boundaries, and 
knew of the interference between the said surveys at the time 
of the cutting, you are to presume under the circumstances 
of the case that they were ignorant of the same.” 

Upon this subject the defendant submitted the following 
points: 

4. That if the jury believe that Jacob Dewitt had charge 
of the Packer lands, and was authorized to protect them from 
depredation, and had knowledge of the defendant’s claim of 
title up to the painted line, and of the painting of such line 
in assertion of such claim, and that said Jacob Dewitt did 
not object to the painting of said line, but acquiesed therein 


and assented thereto, the jury would be warranted in find- . 


ing the actual possession of the disputed lands to have been 
in the defendant when the alleged trespasses were committed, 
provided they believe the evidence of the defendant as to the 
surveys and other acts of ownership done upon the ground 
by the defendant, together with payment of taxes, and if they 
do so find the actual possession to have been in the defend- 
ant the plaintiff cannot recover. 

5. That if the jury believe that Packer authorized Jacob 


Dewitt to establish the Tybout line as painted, or subse-: 


quently consented to such establishment, and that the same 
was established in good faith, the plaintiff cannot recover. 
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6. That if the jury believe that Jacob Dewitt had charge 


of Packer’s lands, and was authorized to protect them from 


depredations, and in pursuance of such charge and authority 
consented to the establishment of the painted line, and the 
defendant in good faith relying on such consent took the 
timber, the plaintiff cannot recover. 

The several portions of the charge above quoted were 
specifically excepted to by the defendant below, and also the 
refusal of the court to charge as requested in the defendant’s 
points, numbered respectively four, five and six. (Transcript, 


_ pp. 40, 41.) 


The questions thus raised are presented by specifications 


of error, numbered eight, nine, ten, eleven, twelve, thirteen, 


fourteen, and fifteen. (Transcript, pp. 57-59.) 


On the subject of damages to be recovered by the plaintiff, 


‘a question arose as to the time to which the plaintiff was 


entitled to damages, which -question arose as follows: 

The defendant gave in evidence a deed from plaintiff to 
Jacob Dewitt, dated November 2, 1869, duly executed and 
acknowledged on the same day, purporting to convey abso- 
lutely and without condition certain lands, including the 
locus in quo, to the said Dewitt in fee, a copy of which deed 
is annexed to the bill of exceptions, (Transcript, p. 49,) and 
marked Exhibit Q. Itisin the common form of a deed with 
covenant of general warranty. 

In rebuttal of this the ‘plaintiff gave in evidence a certain 
article of agreement between himself and Jacob Dewitt, a 
copy of which is hereto annexed and marked Exhibit “ R.” 


EXHIBIT R. 


This article of agreement witnesseth: That E. A. Packer,— 
the city of New York, has this day entrusted to Jacob De- 
witt, of Towanda, Bradford county, Pennsylvania, a certain 
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deed of said Packer to said Jacob Dewitt, dated November: 
2nd, 1869, and purporting to convey eleven certain tracts of 


land situate in Bradford county, Pennsylvania, and surveyed 
in the warrantee names following : George Moore, Samuel Coo- 
ley, James Hardy, Samuel Fritz, James Betz, John Betz, Jo- 
seph Betz, Samuel Hardy, Henry Seeley, Joseph Seeley, and 
Henry Bryson, particularly described in said deed for the 
purpose following and none other; that —the said J. De- 
wiit pay to the said E. A. Packer, within twenty days from 
the date hereof, the full and just sum of sixteen thousand 
dollars, then the said deed to be in full force and virtue; 
otherwise the said deed to be returned to said E. A. Packer, 
it being the true interest and meaning of this agreement, and 
the arrangement referred to, that the said deed vests no title 
whatever in said grantee until the purposes and conditions. 
which it is entrusted to him, as herein set forth shall be fully 
performed. 

Witness my hand and seal this 2d day of November, A. 
D. 1869. 

(Sig.) JACOB DEWITT. 
I hereby certify that the above is a true copy of the original. 
JOS. J. CARTER. 


In connection with this paper the plaintiff testified that 
the said Dewitt did not comply with the conditions therein 
expressed, but that subsequently, to wit: About October 1, 
1870, the said conditions were complied with and the plain- 
tiff sold him the land. As to the effect of the deed of No-. 
vember 2, 1869, the defendant submitted the following 
points: 

7. That the conveyance from Packer to Dewitt took effect 
from November 2, 1869, for all the purposes of this case. 

8. That there can be no recovery in this case for timber 
removed from the disputed territory subsequent to Novem--. 
ber 2, 1869. . 

The plaintiff claimed damages for a large amount of timber- 
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cut and lying on the ground, November 2, 1869, and subse- 
quently removed. 

These points were declined by the court, and the court, on 
the contrary, charged the jury that the plaintiff, if entitled 
to recover at all, was entitled to recover damages for all cut- 
ting and carrying away of timber from the disputed premises. 
up to the time that he actually sold the property to Jacob 
Dewitt, which, according to his testimony, was the first day 
of October, 1870. | 

This action of the Court was duly excepted to, (Transcript, 
pp. 33, 41, 26,) and is here assigned for error in specifications 
numbered sixteen and seventeen. 


II. SPECIFICATIONS OF ERROR. 


Writ of Error to the Circuit Court of the United States, Western 


— District of Pennsylvania. 
In the Supreme Court of the United States. 


ScHRAEDER MINING AND MANUFACTURING ComPANy, Plain- 
tiffin Error, Defendant below, 


vs. 
Exisua A. Packer, Defendant in Error, Plaintiff below. 


Assignments of Error. 


And now comes the Schraeder Mining and Manufacturing 
Company, plaintiffin error, defendant below, and here respect- 
fully assigns the following errors manifest upon the record 
of this cause, (prout the said record,) to wit: 

I. The learned Court erred in refusing to remand this cause 
to the State court from which it originated. 

II. The learned Court erred in-refusing to allow defend- 
ant below to plead the statute of limitations. 

III. The learned Court erred in excluding the following 
offer of evidence made by the defendant below on the trial 
of the cause. The offer was as follows: 

In connection with this evidence the defendant offered to 
give further evidence, founded on examinations made upon 
the ground by surveyors in connection with the maps and 
other documents already in evidence, to show that the Moore 
warrant was not actually surveyed on the ground according 
to its return of survey, but that it was surveyed, together 
with the Cooley and other warrants to the south of it, in one 
block, of which the Moore was the northern member; that 
the north line of said block, as actually surveyed upon the 
ground in 1792, was run between the hemlock sapling and 
sugar corners corresponding to what was claimed by the de- 
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fendant to be the south line of the Andrew Tybout tract; 
that no line of 1792 was surveyed on the ground for the 
Moore warrant north from the hemlock sapling corner, nor 
west from the hemlock northeast corner of Tybout tract; that 
the line south from the hemlock northeast corner aforesaid 
was run for warrants to the east of said line, and was adopted 
merely by the return of the Moore. 

To this evidence the plaintiff objected on the ground that 
twenty-one years and upwards having elapsed from the date 
of the Moore survey there was a presumption, juris et de jure, 
that the said survey was made as returned, and the evidence 
was therefore inadmissable. 

The court sustained this objection and excluded the evi- 
dence so offered, and thereupon the defendant did then and 
there except to the said ruling and to the exclusion of said 
evidence, and at its request this bill of exceptions was then 
and there noted and is now signed. 

The evidence in connection with which the foregoing offer 
was made is stated in the bill of exceptions as follows: 

The defendant alleged that the plaintiff’s tract was never 
actually surveyed upon the ground north from the hemlock 
sapling to the sugar corner corresponding to the south line 
of the Tybout survey, and in support of its allegation relied 
upon the following evidence, which appeared in the cause: 

As a part of his chain of title the plaintiff put in evidence 
a deed tripartite dated October 25, 1805, between Joseph 
Priestley and wife, of the first part; John Vaughan, of the 
second part, and Thomas Fitzsimmons, John Miller, junior, 
and Robert Bird, trustees for certain creditors of John 
Vaughan, of the third part, which recited that “Forasmuch 
as divers inaccuracies have been discovered in the original 
surveys made of several of the tracts which in the division 
aforesaid fell to the lot of them, the said Thomas Fitzsim- 
mons, John Miller, junior, and Robert Bird, trustee aforesaid, 
the same have therefore been since resurveyed and are now 
more accurately designated in the annexed draft thereof 
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representing each tract as itis actually surveyed and marked 
upon the ground (mentioning subsequently, inter alia, the 
George Moore warrant, and giving also its fancy name of 
Greenfield), all which tracts are distinguished and marked on 
theannexed plan by numbers corresponding with those above 
enumerated, and are represented and described by the said 
annexed plan of the resurvey thereof as actually resurveyed 
and marked on the ground as aforesaid,” and to which was 
attached a certain map referred to therein, which map was 
also given in evidence by the plaintiff. A full copy of the 
said tripartite deed is hereto annexed and marked Exhibit K. 

The width of the George Moore warrant, as shown by this 
map, was 200 rods, which corresponds with the distance laid 
down in the return of survey, but the call in the return for 
for General Broadhead’s lands gives the Moore survey an 
additional width of about thirty rods. Thesaid mapshowed 
the George Moore lot in the same position as'in the survey 
thereof with regard to the surrounding lots of Henry Betz, 
Joseph Betz, and Samuel Cooley. 

It was also shown by the plaintiff’s surveyors, or one of 
them, that beginning on the north line of the Moore survey, 
as located on the ground by its return, at a point two hun- 
dred rods westerlv from the hemlock, northeast corner, a line 
extended from a corner marked in 1798 nearly parallel with 
the east line, projected southerly, which was run in 1798 
for about three miles and sixty-four rods, where it ended, and 
an offset was thence made to the west to an undisputed line 
of 1792, bounding the Broadhead or Barclay lands on the 
east, the plaintiff’s surveyor testifying that the said line of 
of 1798 was evidently a trial line. Said Broadhead line ran 
about thirty rods distant from and nearly parellel with said 
line of 1798 and extended from the hemlock sapling corner 
before mentioned a distance of five or six miles southerly. 

Plaintiff's evidence also showed a general survey of 1798 
to have been marked on a number of the tracts men- 
tioned in said deed of 1805. The map attached to said deed 
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in laying down the George Moore survey thereon, and other 
surveys south of the same, laid them down as 200 perches 


in width, being the width called for in the official surveys, 
and being about thirty perches less in width than the actual 
distance to the old line of the Broadhead lands called for in 


said survey, and it was claimed by the defendant that.the 


map thus showed the George Moore warrant was bounded on 


-said map by the line of 1798 aforesaid. 


No other general survey of the lands mentioned in said 
deed of 1805 was made between the dates of the warrants 


.and the date of the deed of 1808. 


It was shown by one of plaintiff's surveyors that in 1860 
he made a survey of the Barclay lands for their owners, he 
having then in his possession the field notes of his grand- 
father, one Major Zephon Flowers, whose work has been found 
dating as early as 1795, and who surveyed and mapped the 
Barclay lands for their owners in 1828. 

That on said survey of 1860 the said surveyor, one Z. F. 
Walker, found the corner of 14798 at the north end of said 
line of 1798, and also followed the said line of 1798, either 
then or in 1866 to its end; that in 1860 he searched north- 


-erly from the hemlock sapling corner for a line of 1792, but 


found none. 

That he surveyed the said lands in 1866 for their owners, 
and afterwards in 1880 for the plaintiff, but on neither sur- 
vey did he find any marks of 1792 north from the hemlock 

sapling corner (no timber being left north of Schraeder creek 
on this line after 1867 or 1868) nor west from the hemlock 
northeast corner corresponding to the return of survey of the 
Moore. 

It also appeared by plaintiff’s surveyors that ne original 
marks were ever found on the line corresponding with the 


south line of the Moore, as returned, nor were original cor- 
ners ever found at either end of said south line. 


Defendants put in evidence certain official connected maps 


-or drafts from the land office of Pennsylvania, one bearing 
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date 1799, called the Broadhead map, a photographic copy 
of which is attached hereof and marked Exhibit L. 

Also a certified connected map from the department of 
internal affairs of Pennsylvania of the George Moore and 
other warrants, a copy of which is hereto attached and made 
a part hereof and marked Exhibit M. 

Also a certified connected map from the said department. 
of the Henry Epple, Catharine Eck, junior, and other war- 
rants, a copy of which is hereto annexed and made a part 
hereof, and marked Exhibit N. 

Also a diagram prepared by defendant’s counsel and 
preven to be accurate, showing the connection and relation 
of the three last-mentioned maps, a copy of which is hereto 
annexed and made a part hereof and marked Exhibit O. 

Defendant, by its surveyors, also gave evidence tending to 
show that a line bearing marks dating 1792 was found from 
the sugar tree, the southeast corner of the Tybout tract, to 
the hemlock sapling corner mentioned, and that the sugar 
tree was marked asa corner of 1792, and that a corner of 
1792 was found at the hemlock sapling corner. 

The plaintiff’s evidence showed the George Moore was. 
bounded on the west from the hemlock sapling corner; south 
by a tract in the warrantee name of Robert Irwin, surveyed 
November 22, 1792, which was a part of the Broadhead lands. 

Also that the hemlock northeast corner of the Moore was 
the northwest corner of a tract surveyed in the warrant name 
of Henry Betz on the 4th day of July, 1793, which tract 
adjoined the Moore on the east for about two thirds the length 
of its east line, and that the said Moore was adjoined for the 
remainder of the distance on its east line by a tract sur- 
veyed in the warrant name of Joseph Betz on the 4th day 
of July, 1793. 7 

The returns of survey of these two Betz tracts were made 
April 16, 1794, with the Moore, Cooley, and Irwin. 

Also that the *ier of warrants east of the Betz tier of war- 
rants was surveyed on the 19th and 20th of November, 1792, 
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cas will appear by a plot of connected surveys made by 
plaintiff’s surveyors and given in evidence, a copy of which 
is hereto annexed and marked Exhibit P. 

It was testified by one of plaintiff’s witnesses, one of the 
‘surveyors, that he had found no original line dividing the 
Moore and Cooley, the Cooley and Hardy, and the Hardy 
and Seeley, which was as far south as he had examined in 
this tier of warrants. 

That southerly from the southeast corner of the Henry 
Betz and the southwest corner of the Samuel Temple he had 
found an old line run in 1798, but no original line bearing 
the date of survey of the tracts abutting upon it as far south 
‘as he had examined, some three miles; nor had he found 
any original corners for that distance southerly on that line. 

That he had found no cross-lines running in an eastwardly 
and westwardly direction dividing the two tiers of warrants 
lying east of the Moore, Cooley, and Hardy, and that the 
said two tiers were located by lines of corners. 

That so far as he had searched, he had never found any 
‘cross-lines running eastwardly and westwardly of the block 
including the Moore and Cooley and of the block including 
the Betz and Temple warrants. 

But the common corners of the Cooley and Hardy lots 
-and of the Hardy and Seeley lots in the old line of 1784 
were identified by one or more of the witnesses, surveyors, 
and a line run and marked in 1792, forming the eastern 
‘boundary of the second tier of lots east of the George Moore, 
namely, Samuel Temple, Henry Bryson, Joseph Seeley, 
Henry Seeley, and Samuel Hardy (as shown in Exhibit P,) 
was followed, and identified by a surveyor employed by both 
parties in 1875, and who was a witness and testified thereto, 
and who found the corners of all of said last-mentioned lots 
in said line. : 

There was evidence tending to show that no difference 
‘could be detected in the count of a line marked November 
21, 1792, and one marked July 4, 1795. 
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The defendant gave in evidence certain field notes of Major 
Flowers of surveys made for the owners of the Barclay lands. 
in 1828, showing examination made by him of the north 
line of the Andrew Tybout tract; also on the south line of 
said tract to the hemlock sapling corner, showing that he 
found the line of 1798 before mentioned running south from 
the north line of the Andrew Tybout tract, but containing 
no entry that he found at the time of his examination of said 
lines any marks of 1792 on the north line of the Moore or 
on the west line north from the hemlock sapling corner. 

It appeared by the evidence of the plaintiff’s surveyor, 
Walker, that he found the letters BAR for Barclay, with the 
numbers of the Barclay warrants, marked by Major Flowers, 
at the hemlock northeast corner of the Moore and Tybout 
warrants, at the sugar southeast corner, and at the hemlock 
sapling corner. 

IV. The learned Court erred in instructing the jury as 
follows: 

“We think that an old survey like that of the Moore can- 
not be questioned at this late day by parties claiming under 
a junior title, whether that title took its origin within twenty 
or twenty-one years of the older survey or after that time. 

The Supreme Court of this State so decided in this very 
case, and we think the decision was right, notwithstanding 
some earlier opinions which seemed to hold a different doc- 
trine.” , 

V. The learned Court erred in refusing to affirm the first 
point of the defendants below, which was as follows: 

“That if the jury believe the George Moore warrant, to- 
gether with the Cooley and others to the south of it, were 
surveyed in one block, of which the Moore was the northern 
member; that the north line of said block, as actually sur- 
veyed upon the ground in 1792, was run between the hem- 
lock sapling and sugar corners, corresponding to what is 
claimed by the defendant to be the south line of the Andrew 

_ Tybout tract, the plaintiff has no title to the part of the land 


19 


north of the said south line of the Tybout tract and. cannot 
recover provided the jury believe the Tybout tract was ac- 
tually surveyed and located upon the ground as claimed by 
the defendant.” 

VI. The learned Court erred in refusing to affirm the sec- 
ond point of the defendant below, which was as follows: 

“9. That if the jury believe that no line of 1792 was sur- 
veyed upon the ground for the Moore warrant north from 
the hemlock sapling corner and west from the hemlock 
claimed by the defendant to the northeast corner of the Ty- 
bout tract, and the line from the hemlock northeast corner 
aforesaid south to the sugar corner was run for warrants east 
of said line, and that said line was adopted by the return of 
survey of the Moore, such adoption will not avail to extend 
the Moore north of the line between the hemlock sapling and 
the sugar, provided the jury believe the last-mentioned line 
was the northern limit of the Moore block of surveys and the 
Tybout was surveyed and located as claimed by the de- 
fendant.” 

VII. The learned Court erred in refusing to affirm the 
third point of the defendant below, which was as follows: 

“3. That as the evidence shows, the Tybout tract was sur- 
veyed March 24, 1794, within two years of the date of survey 
of the Moore, and as the Tybout survey was duly returned, 
patent issued, and claim of title asserted thereunder up to 
the present time, and as twenty-one years did not elapse be- 
tween the Moore and Tybout surveys, the presumption that 
the Moore was actually surveyed as returned is not conclu- 
sive, but may be rebutted by evidence.” 

VIII. The learned Court erred in instructing the jury as 
follows: 

“1. The contention of the defendant that its title to the 
land in dispute became established and valid as between 
itself and the plaintiff by the consent and acquiescence given 
by Jacob Dewitt, the plaintiff’s agent, to the painted line 
made by Mr. Walker in 1866 cannot be admitted. 
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The assent given to that line by Jacob Dewitt was not 
given to itas a compromise line yielded to it for the purpose 
of ending a dispute or difference between the parties, for there 
was no such dispute or difference. 

They had no knowledge that the George Moore survey, be- 
longing to the plaintiff, interfered with the Andrew Tybout 
survey of the defendant’s predecessors and grantors. The in- 
timation thrown out by Mr. Walker in presence of Jacob De- 
witt (if such was the fact) that there was some interference 
on the Tybout tract was not sufficient notice of the interfer- 
ence that actually existed, especially as Mr. Walker imme- 
diately added that he had put the line where he thought it 
ought to be and where it always had been. 

No question of title had arisen between the parties, and 
this observation of Walker, if made at all, was not such as 
to awaken Dewitt’s mind to the character of the conflict that 
actually existed between the titles.” 

IX. The learned Court erred in instructing the jury as fol- 
lows: 

“2. It cannot be conceived for a moment that if the plain- 
tiff or his agent had known of this interference (his being the 
superior title) he or the agent would ever have consented to 
the line that was run. 

If, with-full knowledge of his rights, he had consented to 
it, it would have presented a different question. 

But there is no evidence that he or his agent, or those act- 
ing for the Schraeder company, had any knowledge or no- 
tice of it whatever. It wasa clear mutual mistake—one that 
ought not to conclude or bind the plaintiff to the loss of his 


land.” | 

X. The learned Court erred in instructing the jury as fol- 
lows: 

“3. It is a question of error and mistake. It is not a ques- 
tion of consentable or compromise line at all. In our opinion 
there is not sufficient evidence in the case to be submitted to 
the jury for them to deliberate on the question whether the 
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painted line was a compromise line knowingly adopted by 
the parties so as to bind them in reference to the now ac- 
knowledged interference of the surveys. 

XI. The learned Court erred in instructing the jury as fol- 
lows: — 

“A, But, in our view, this case, in which a boundary line 
has been adopted by mistake, has nothing of license in it. 

There is no intention to give a license. The transaction 
has not a single element of license. It was simply a mutual 
mistake in the location of the line which was supposed to 
separate the respective lands of the parties.” 

XII. The learned Court erred in instructing the jury as 
follows: | 

“5. We charge you, therefore, that if the painted line was 
assented to by the plaintiff’s agent in ignorance of the true 
boundaries of the plaintiff’s land, and in ignorance of the 
interference between the Moore and Tybout surveys, then the 
defendant was not protected by that line from an action of 
trespass in taking and carrying away the timber from the 
plaintiff’s land, and as there is no sufficient evidence to show 
that the plaintiff or his agent knew the true boundaries, and 
knew of the interference between the said surveys at the time 
of the cutting, you are to presume, under the circumstances 
of the case, that they were ignorant of the same.” 3 

XIII. The learned Court erred in refusing to affirm the de- 
fendant’s fourth point, which was as follows: 

“4. That if the jury believe Jacob Dewitt had charge of 
the Packer lands, and was authorized to protect them from 
depredation, and had knowledge of defendant’s claim of title 
up to the painted line and of the painting of said line in as- 
sertion of such claim, and that said Jacob Dewitt did not 
object to the painting of said line, but acquiesced therein, the 
jury would be warranted in finding the actual possession of 
the disputed lands to have been in the defendant when the 
alleged trespasses were committed, provided they believe the 
evidence of the defendant as to the surveys and other acts of 
ownership done upon the ground by the defendant, together 
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with the payment of taxes; and if they do so find the actual 
possession to have been in the defendant, the plaintiff cannot 
recover.” 

XIV. The learned Court erred in refusing to affirm de- 
gr s fifth point, which is as follows: 

. That if the jury believe that Packer authorized Jacob 
Dew’ itt to establish the Tybout line as painted, or subse- 
quently consented: to such establishment, and that the same 
was established in good faith, the plaintiff cannot recover.” 

XV. The learned court erred in refusing to affirm defend- 
ant’s sixth point, which was as follows: 

“6. That if the jury believe Jacob Dewitt had charge of 
the Packer land and was authorized to protect them from 
depredation, and in pursuance of such charge and authority 
consented to the establishment of the painted line, and the 
defendant in good faith, relying on such consent, took the 
timber, the plaintiff cannot recover.” 


XVI. The learned court erred in refusing to affirm de- 


fendant’s seventh point, which was as follows: 

“That the conveyance from Packet to Dewitt took effect 
from November 2, 1869, for all the purposes of this case.” 

XVII. The learned court erred in refusing to affirm de- 
fendant’s eighth point, which was as follows: 

“8. That there can be no recovery in this case for timber 
removed from the disputed territory subsequent to Novem- 
ber 2, 1869.” 

These points were declined by the court, and the court on 
the contrary charged the jury that the plaintiff, if entitled to 
recover damages at all, was entitled to recover damages for 
all cutting and carrying away of timber from the disputed 
premises up to the time that he actually sold the property 
to Jacob Dewitt, which, according to his testimony, was the 
first day of October, 1870. 

WILLIAM T. DAVIES, 

EDWARD OVERTON, JR., 

JOHN F. SANDERSON, 
Attorneys for Plaintiff in Error. 


am 
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Prayer for Reversal. 
In the Supreme Court of the United States. 


SSCHRAEDER MINING AND MANUNACTURING CoMPANyY, Plain- 
tiff in Error, Defendant below, 


vs. 
ExvisHa A. Packer, Defendant in Error, Plaintiff below. 


‘To the Honorable the Justices of the said Court : 

The plaintiff in error, the Schraeder Mining and Manu- 
facturing Company, humbly complaining, showeth to this 
honorable court the record of this cause brought by writ of 
error from the circuit court of the United States for the 
‘western district of Pennsylvania, and the errors thereon 
-assigned and manifest thereby, and thereupon prays this 
honorable court, on consideration thereof, to reverse the 
judgment appearing upon said record against your petitioner, 
.and thereupon to make such order as to justice may belong. 

And your petitioner will ever pray, &c. 

; WILLIAM T. DAVIES, 
EDWARD OVERTON, JR., 
JOHN F. SANDERSON, 

Attorneys for Plaintiff in Error. 
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III. 
BRIEF OF ARGUMENT. 


I. 
THE QUESTION OF LOCATION AND TITLE. 


The facts, appearing in the bill of exceptions, are as fol- 
lows: . 

The plaintiff below produced in evidence a warrant of 
survey for one George Moore of a tract of land of four hun-- 
dred acres, adjoining or near lands granted on the day of 
the date of said warrant to Samuel Temple, in the county 
of Northumberland, the said warrant bearing date April 
27,1792; also return of survey on the 16th day of April,. 
1794, to the land office, showing a survey made pursuant 
to said warrant on the 21st day of November, 1792, as. 
shown by a draft Exhibit “A.” 

The plaintiff then gave in evidence a patent from the: 
Commonwealth of Pennsylvania to Samuel Wallis, bearing 
date February 24, 1795, for the land so surveyed, according’ 
to the description in the return of survey, in the warrant. 
name of George Moore, and then deduced title by mesne- 
- conveyances from the said Samuel Wallis to the plaintiff, 
who derived his title immediately from one William H. 
Winder by deed dated December 17, 1864. The evidence- 
‘showed that up to the date of the alleged trespasses the locus 
in quo and lands surrounding consisted of woodland, forest,. 
or unseated land. 

Plaintiff gave evidence tending to show payment of taxes- 
on the said lands in the warrantee name of George Moore 
from 1812 to 1877; and gave in evidence certain official 
documents from the land office of Pennsylvania, as follows:: 

‘Copy of return of survey of the Robert Erwin warrant,, 
Exhibit C. 
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Copy of the return of the Samuel Cooley warrant, Ex-. 
hibit D. 

Connected draft of returns of survey of George Moore 
and Robert Erwin warrants, Exhibit E. 

Connected draft of seventy-three tracts of land including 
the George Moore, Exhibit F. 

Copy of return of survey of the Henry Betz warrant, 
Exhibit G. 

Connected draft of returnsof survey of the Robert Erwin and 
Andrew Tybout warrants, Exhibit H, and in connection there- 
with called certain surveyors and gave testimony by them,. 
the plaintiff’s evidence on this subject tending to show the. 
location of the George Moore warrant upon the ground, and 
tending to show that, according to such location, the defend-~ 
ant had committed the trespass alleged. 

By the said testimony of surveyors called by the plaintiff, 
and by the maps and evidences of title put in evidence by 
the plaintiff, certain facts appeared, which are more fully 
referred to in connection with certain evidence given and 
offers of evidence made by.the defendant, as hereinafter 
stated. 

The defendant gave in evidence a warrant of survey from 
the Commonwealth of Pennsylvania to survey a tract of land 
of four hundred acres for Andrew Tybout, northeasterly 
and adjoining land granted to Robert Irwin, in the county 
of Northumberland or Luzerne, pursuant to which warrant. 
a survey was made March 24, 1794, and subsequently re- 
turned. 

The said return contained a draft of the survey which was 
a part thereof, Exhibit I. 

Defendants then gave in evidence a patent from the 
Commonwealth of Pennsylvania to one Daniel Broadhead 
for the lands described in the said return of survey, Ex- 
hibit J. 

Defendant then deduced title to the said tract of land by 
sundry mesne conveyances from and under said patent, 
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showing the said tract to have been a part of a body of land 
comprising about seventeen thousand acres, the title to which 
was for a long time, to wit, from 1795 to 1855, vested in Rob- 
ert Barclay and his devisee, Charles Barclay, under whom 
defendant claimed, and that said lands were known as the 
Barclay lands, and subsequently a large portion of them, in- 
cluding the Tybout tract, as the Schrader lands. 

The Schrader Land Company derived its title by deed 
dated Jan’y 3, 1866, and the Schrader Mining and Manu- 
facturing Company derived title by deed from the trustees 
of the Schrader Land Company dated March 2, 1868. 

Defendant also gave evidence of payment of taxes on Ty- 
bout tract from 1812 to a date subsequent to the bringing of 
this suit. 

By the undisputed evidence it appeared that the hemlock 
northeast corner tree called for in the George Moore return of 
survey was identical with the hemlock northeast corner tree 
called for by the Andrew Tybout return of survey, and that 
the said surveys overlapped or interfered so far as their bound- 
aries would include the same territory by running the said 
boundaries from the said hemlock as a common northeast 
corner according to their returns, the amount of said inter- 
ference being about three hundred and twenty-five acres. 

By like evidence it also appeared that the said hemlock 
was the northwest corner called for in the Henry Betz return 
of survey, and that the Henry Betz survey adjoined with the 
George Moore and Andrew Tybout surveys on the east, sepa- 
rated therefrom by an old line marked as early as 1784, and 
re-marked in 1792, and subsequent years, and extending 
several miles southerly. 

Evidence was given by defendant showing that original 
marks were found on certain trees on the north, east, and 
south lines of the Tybout survey, which counted to the date 
of that survey, and that the hemlock northeast corner, the 
sugar southeast corner, and the hemlock sapling southwest 
corner called for in the return were marked respectively as 
corners in 1794. 
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The hemlock sapling had disappeared, but the age of the 


corner was determined by the defendant’s surveyor by a wit- 


ness found thereat and other signs. 

The defendant alleged that the plaintiff’s tract was never 
actually surveyed upon the ground north of the line from 
the hemlock sapling to the sugar corners corresponding to 
the south line of the Tybout survey, and in support of its 
allegation relied upon the following evidence which appeared 
in the cause: 

Asa part of his claim of title, the plaintiff put in evidence 
a deed tripartite dated October 25, 1805, between Joseph 
Priestly and wife, of the first part, John Vaughan, of the 
second part, and Thomas Fitzsimmons, John Miller, Jr., and 
Robert Bird, trustees for certain creditors of John Vaughan, 
of the third part, which recited that— 

“For as much as divers inaccuracies have been discovered 
in the original surveys made of several of the tracts which in 
the division aforesaid fell to the lot of them, the said Thomas 
Fitzsimmons, John Miller,:Jr., and Robert Bird, trustees 
aforesaid, the same have therefore since been resurveyed and 
are now more accurately designated in the annexed draft 
thereof, representing each tract as it is actually surveyed and 
marked upon the ground, (mentioning subsequently, inter 


alia, the George Moore warrant, and giving also its fancy 


name of Greenfield;) all which tracts are distinguished and 
marked on the annexed plan by numbers corresponding 
with those above enumerated, and are represented and de- 
scribed by the annexed plan of the resurvey thereof as ac- 
tually resurveyed and marked on the ground as aforesaid,” 


and to which was attached acertain map referred to therein, 


which map was also given in evidence by the plaintiff. 

A full copy of the said tripartite deed is annexed to the 
bill of exceptions, Exhibit K. 

The width of the George Moore warrant, as shown by this 
map, was 200 rods, which corresponds with the distance laid 
down in the return of survey, but the calls in the return for 
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General Broadhead’s lands gives the Moore survey an addi-- 
tional width of about thirty rods. 

The said map showed the George Moore lot in the same 
position as in the survey thereof with regard to the surround- 
ing lots of Henry Betz, Joseph Betz, and Samuel Cooley. 

It was also shown by the plaintiffs’ surveyors, or one of 
them, that beginning on the north line of the Moore survey, 
as located on the ground by its return, at a point two hun- 
dred rods westerly from the hemlock northeast corner, a 
line extended from a corner marked in 1798 nearly parallel 
with the east line of the Moore tract, and also nearly parallel! 
with such east line projected southerly, which was run in 
1798, for about three miles and sixty-four rods, where it ended, 
and an offset was thence made to the west to an undisputed 
line of 1792, bounding the Broadhead or Barclay lands on 
the east, the plaintiff’s surveyor testifying that the said line 
of 1798 was evidently atrial line. Said Broadhead line ran 
about thirty rods distant from and nearly parallel with said 
line of 1798, and extended from the hemlock sapling corner: 
before mentioned, a distance of five or six miles southerly. 

Plaintiff’s evidence also showed a general survey of 1798 
to have been marked on a number of the tracts mentioned 
in said deed of 1805. 

The map attached to said deed in laying down the George: 
Moore survey thereon and other surveys south of the same, 
laid them down as 200 perches in width, being the width 
called for in the official surveys and being about thirty 
perches less in width than the actual distance to the old line 
of the Broadhead lands called for in said surveys, and it was 
claimed by the defendant that the map thus showed the 
George Moore warrant was bounded on said map by the line 
of 1798 aforesaid. No other general survey of the lands 
mentioned in said deed of 1805 was made between the dates: 
of the warrants and the date of the deed of 1805. 

It was shown by one of plaintiff’s surveyors that in 1860: 
he made a survey of the Barclay lands for the owners, he: 
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having then in his possession the field notes of his grand- 


father, one Major Zephon Flowers, whose work has been 
found, dating as early as 1795, and who surveyed and mapped 
the Barclay lands for their owners in 1528. 

That on said survey of 1860 the said surveyor, one Z. F. 
Walker, found the corner of 1798 at the north end of the 
line of 1798, and also followed the said line of 1798 either 
then or in 1866 to its end. 

That in 1860 he searched northerly from the hemlock 


sapling corner for a line of 1792, but found none. 


That he surveyed the said lands in 1866 for their owners 


and afterwards in 1880 for the plaintiff, but on neither survey 


did he find any marks of 1792 north from the hemlock sap- 
ling corner (no timber being left north of Schrader creek on 
this line after 1867 or 1868) nor west from the hemlock 
northeast corner corresponding to the return of survey of 
the Moore. 

It also appeared by plaintiff’s surveyors that no original 
marks were ever found on the line corresponding with the 


- south line of the Moore as returned nor were original corners 


ever found at either end of said south line. 
Defendants put in evidence certain official connected maps 


or drafts from the land office of Pennsylvania, one bearing 


date 1799, called the Broadhead map, a photographic copy 


of which is Exhibit L; also a certified connected map from 
the Department of Internal Affairs of Pennsylvania of the 


George Moore and other warrants, Exhibit M; also a certified 


connected map from the said department of the Henry Epple, 
‘Catharine Eck, junior, and other warrants, Exhibit N; alsoa 


diagram prepared by the defendant’s counsel and proven to 
be accurate, showing the connection and relation of the three 
last-mentioned maps, Exhibit O. 

Defendant, by its surveyors, also gave evidence tending to 


show that a line bearing marks dating 1792 was found from 


the sugar-tree, the southeast corner of the Tybout tract, to 
the hemlock sapling corner mentioned, and that the sugar- 
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tree was marked as a corner of 1792, and that a corner of 
1792 was found at the hemlock sapling corner. The plain- 
tiff’s evidence showed the George Moore was bounded on the 
west from the hemlock sapling corner, south by a tract in 
the warratee name of Robert Irvin, surveyed Nov. 22, 1792, 
which was a part of the Broadhead lands; also that the 
hemlock northeast corner of the Moore was the northwest 
corner of a tract surveyed in the warrant name of Henry 
Betz on the 4th day of July, 1795, which tract adjoined the 
Moore on the east for about two thirds the length of its east 
line and that the said Moore was adjoined for the remainder 
of the distance on its east line by a tract surveyed in the 
warrant name of Joseph Betz on the 4th day of July, 1798. 
The returns of survey of these two Betz tracts were made 
April 16th, 1794, with the Moore, Cooley, and Irwin; also 
that the tier of warrants east of Betz tier of warrants was. 
surveyed on the 19th and 20th of November, 1792, as will 
appear by a plat of connected surveys made by plaintiff’s 
surveyors and given in evidence, a copy of which is hereto. 
annexed and marked Exhibit P. 

It was testified by one of plaintiff’s witnesses, one of the 
surveyors, that he had found no original line dividing the 
Moore and Cooley, the Cooley and Hardy, and the Hardy 
and Seeley, which was as far south as he had examined in 
this tier of warrants; that southerly from the southeast cor- 
ner of the Henry Betz and the southwest corner of the 
Samuel Temple he had found an old line run in 1798, but 
no original line bearing the date of survey of the tracts 
abutting upon it as far south as he had examined, some 
three miles, nor had he found any original corners for that 
distance southerly on that line; that he had found no cross- 
lines, running in an eastwardly and westwardly direction, 
dividing the two tiers of warrants lying east of the Moore, 
Cooley, and Hardy, and that the said two tiers were located 
by lines of corners; that, so far as he had searched, he had 
never found any cross-lines running eastwardly and west- 
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wardly of the block including the Moore and Cooley and of 
the block including the Betz and Temple warrants; but the 
common corners of the Cooley and Hardy lots and the Hardy 
and Seeley lots in the old line of 1784 were identified by one 
or more of the witnesses, surveyors, and a line run and 
marked in 1792, forming the eastern boundary of the second 
tier of lots east of the George Moore, namely, Samuel Tem- 
ple, Henry Bryson, Joseph Seeley, Henry Seeley, and Samuel 
Hardy, (as shown in Exhibit P,) was followed and identified 
by a surveyor employed by both parties in 1875, and who 
was a witness, and testified thereto, and who found the cor- 
ners of all of said last-mentioned lots in said line. 

There was evidence tending to show that no difference 
could be detected in the count of a line marked November 
21, 1792, and one marked July 4, 17983. 

The defendant gave in evidence certain field-notes of Major 
Flowers of surveys made for the owners of the Barclay lands 
in 1828, showing examinations made by him of the north 
line of the Andrew Tybout tract; also on the south line of 
said tract to the hemlock sapling corner, showing that he 
found the line of 1798, before mentioned, running south 
from the north line of the Andrew Tybout tract, but con- 
taining no entry that he found at the time of his examina- 
tion of said lines any marks of 1792 on the north line of 
the Moore or on the west line north from the hemlock sap- 
ling corner. 

It appeared by the evidence of the plaintiff’s surveyor, 
Walker, that he found the letters B A R for Barclay, with 
the numbers of the Barclay warrants, marked by Major 
Flowers at the hemlock northeast corner of the Moore and 
Tybout warrants, at the sugar southeast corner, and at the 
hemlock sapling corner. 

In connection with this evidence the defendant offered to 
give further evidence, founded on examinations made on the 
ground by surveyors in connection with the maps and other 
documents already in evidence, to show that the Moore war- 
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rant was not actually surveyed on the ground according to 
its-return of survey, but that it was surveyed, together with 
the Cooley and other warrants to the south of it, in one block, 
of which the Moore was the northern member; that the north 
line of said block, as actually surveyed upon the ground in 
1792, was run between the hemlock sapling and sugar cor- 
ners, corresponding to what was claimed by the defendant 
to be the south line of the Andrew Tybout tract; that no line 
of 1792 was surveyed on the ground for the Moore warrant 
north from the hemlock sapling corner, nor west from the 
hemlock northeast corner of the Tybout tract ; that the line 
south from the hemlock northeast corner aforesaid was run 
for warrants to the east of said line, and was adopted merely 
by the return of the Moore. 

To this evidence the plaintiff objected on the ground that 
twenty-one years and upwards having elapsed from the date 
of the Moore survey there was a presumption juris et de jure 
that the said survey was made as returned, and the evidence 
_ was, therefore, inadmissable. 

The court sustained this objection and excluded the evi- 
dence so offered, and thereupon the defendant excepted to 
the ruling and to the exclusion of the evidence. 

Whereupon the defendant did then and there except to 
the said refusal of the court to charge as so requested, and 
the court did then and there, at the request uf the defendant, 
note a bill of exceptions upon each of the said points sever- 
ally, and now signs the same. 

The said portions of the charge and the said points so 
excepted to are as follows: | 

As to the plaintiff’s title under the George Moore warrant 
the court charged the jury: 

“We think that an old survey like that of the Moore can- 
not be questioned at this late day by any parties claiming 
under a junior title, whether that title took its origin within 
twenty or twenty-one years of the older survey or after that 
time. 

_“The Supreme Court of this State so decided in this very 


eee ante we EE 
1 
‘ 


, , A PS . a 


33 


case, and we think that the decision was right, notwith-. 
standing some earlier opinions which seem to hold a differs: 
ent doctrine.” 

Upon this subject the defendant’s points were as follows: 

1. That if the jury believe the George Moore warrant, 
together with the Cooley and others to the south of it, were 
surveyed in one block, of which the Moore was the northern 
member; that the north line of said block, as actually sur- 
veyed upon the ground in 1792, was run between the hem-. 
lock sapling and sugar corner corresponding to what is 
claimed by the defendant to be the south line of the Andrew 
Tybout tract, the plaintiff has no title to the part of the 
land north of the said south line of the Tybout tract and 
cannot recover, provided the jury believe the Tybout tract 
was actually surveyed and located upon the —_ as 
claimed by the defendant. 

2. That if the jury believe that no line of 1792 was sur- 
veyed upon the ground for the Moore warrant north from 
the hemlock sapling corner and west from the hemlock, 
claimed by the defendant to be the northeast corner of the 
Tybout tract, and that the line from the hemlock, northeast 
corner aforesaid, south to the sugar corner, was run for wars 
rants east of said line, and that said line was adopted by 
the return of survey of the Moore, such adoption will not 
avail to extend the Moore north of the line between the 
hemlock sapling and the sugar, provided the jury believe 
the last-mentioned line was the northern limit of the Moore 
block of surveys and the Tybout was surveyed and located 
as claimed by the defendant. 

8. That, as the evidence shows, the Tybout tract was sur- 
veyed March 24, 1794, within two years of the date of survey 
of the Moore, and as the Tybout survey was duly returned, 
patent issued, and claim of title asserted thereunder up to 
the present time, and as twenty-one years did not elapse 
between the Moore and the Tybout surveys, the presumption 
that the Moore was actually surveyed as returned is not con- 
clusive, but may be rebutted by evidence, 
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. The theory-of the defendant is based upon the following 
settled propositions of Pennsylvania land law: ° 

1. That the warrant and survey are the origin of title, and, 
the patent only the confirmation of it; hence, if the patent 
embrace more land than is surveyed it is void for the excess, 
and: does not pass the title of the Commonwealth thereto as 
against a subsequent warrantee. 

Delaware & Hudson Canal Co. vs. Dimock, 47 Penn. St... 
Rep., 398. 

‘2. That courses, calls, and distances, must give way to 
marks on the ground, and these marks control both survey 
and patent. ) 

_.. Watson vs. Jones, 85 Penn. St. Rep., 157. 

- And this is true even where the return of the surveyor 
calls for a natural or fixed boundary. 

Walker vs. Smith, 2 Penn. St. Rep., 432. 
Burkholder vs. Markley, 98 Penn. St. Rep. 
Manhattan: Coal Co. vs. Smith, 73 Penn. St. Rep. 

. And see Clement vs. Packer, 125 U. S., 309. 

8. A chamber survey is not ipso facto a void act. If it be 
by:the adoption of the lines of older surveys, made under 
authority of law, to the extent that is necessary to make a 
good survey on the ground, it is as valid as though done by 
running and marking the lines afresh. But if the fact be 
made to: appear that the survey was fitted only to a single 
line of an older survey, leaving the other lines unmade in 
a figure of four or more sides, and the survey is finished 
merely by protraction on paper, it is invalid against a junior 
survey made within twenty-one years. It is no better than 
the running of one line and then leaving the sur vey | incom- 
plete. : 

Glass vs. Gilbert, 58 Penn. St. Rep., 266, 291. 
'. 3. That the rule above stated, viz: that where there is a 
discrepency between lines run and marked upon the ground 
and. calls for older surveys and natural monuments, the lat- 
ter must give way, and the lines and courses themselves must 
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govern the location, is equally applicable’ to individual sur- 
veys and to blocks of surveys. 
. Pruner vs. Brisbin, 98 Penn. St. Rep., 202, 200, 218. 

4, And that a block must be surrounded by an exterior 
line as complete as would make a good survey if the cniere 
body of land were contained in a-single warrant. | 

lass vs. Gilbert, 58 Penn. St. Rep., 266, 292. 
This theory, applied to the facts of the present case, stated 


in briefest form, is as follows: 
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That the surveyor who located the Moore warrant termi- 
nated his work on the ground after running the line from 
the south up to the hemlock sapling and across to the sugar, 
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there connecting with a line run for warrants on the east, 
That he ran no line from the hemlock west, nor from the 
hemlock sapling north; that in returning the survey, he 
adopted the hemlock northeast corner and the line from it 
south, and thus laid the warrant down upon land three fourths 
of which he has not surveyed, and to which, therefore, no 
title was created in the warrantee as against a junior survey 
made within twenty-one years; and that the survey of the 
Tybout, which also adopted the line from the hemlock 
corner south, from the sugar corner east to the hemlock 
sapling, and which, from the hemlock northeast corner west 
marked a line, all corresponding with its return and patent, 
constituted a valid appropriation of the land north of the 
line between the hemlock sapling and the sugar. 

| The plaintiff met this by contending that there was a pre- 
limiition juris et de gure that the Moore was actually sur- 
veyed according to its return. In this he was sustained by the 
¢ourt below, and upon this principle it was that the court 
charged the jury and ruled upon the points and offer of the 
defendant. | 
It will be shown: First. That the evidence already in the case 
sustained the defendant’s theory. Second. That as applied to this 
case there was no such presumption, and therefore the defend- 
dnt’s evidence offered to be given as to the actual survey of 
the Moore should have been admitted and, together with 
that already in the case bearing on the same subject, should 
have been submitted to the jury. In sustaining these two 
propositions it will be shown that the Court erred in its 
charge to the jury, in refusing the defendant’s points num- 
bered one, two, and three, and in excluding the defendant’s 
offer, that is to say, in the several matters here assigned for 
error in specifications numbered three to seven inclusive. 


87 


1. 
Tur EvipENCE SUSTAINED THE DEFENDANT’S THEORY. 


As shown by the bill of exceptions and the exhibits thereto 
annexed, and constituting part thereof: 

1. No tine was ever found bearing the date of 1792, from 
the hemlock northeast corner west, corresponding with the 
north line of the Moore as returned. 

2. No line was ever found, bearing the date of 1792, from 3 
the hemlock sapling north. | 

3. No line bearing the date of 1792 was ever found corre- 
sponding with the west line of the Moore as returned. 

4. No line, bearing the date of 1792, was ever found cor- 
responding with the south line of the Moore as returned. 

5. No corners were ever found corresponding with the 
southeast, southwest, and northwest corners of the Moore as 
returned, nor with the northwest corner, if it is assumed to — 
be at the point of intersection of lines extended north from — 
the hemlock sapling and west. from the hemlock. =" 

6. The three corners above mentioned are designated as 
posts, which in a survey of forest lands indicates chamber 
work. | 

7. The waters laid down on the return of the Moore are 
not in proper place. 

8. The Moore, Cooley and other warrants to the court were 
Becher at the same time, (Exhibit M.) On the Broadhead © 
line (Exhibit L) a number of corners to which no warrants 
are laid are marked in such position thatif the warrants east _ 
were laid lengthwise from east to west they would appropriate 
the land south of the south line of the Tybout, without in- 
terfering, either at the north or south, with other surveys, and 
corner at the points so marked. The inference is that the 
surveyor mistook the distance between the tier of warrants 
in the name of Betz and Fritz (Exhibit F. O.) and the Broad- 
head line, and did his work on the ground so as to lay the 
Moore and others lengthwise from east to west, but finding 
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his lines too short by one hundred rods, laid them the other 
way, (Exhibit O.) 

9. This accounts for the line of 1792 from the hemlock 

sapling to the sugar, for the fact that these are corners of 
1792, for the absence of the north line of the Moore and the 
west line north of the sapling, for the inaccuracy in laying 
down the water on the return, for its official width being less 
than its call, for the three post corners and for all the other 
circumstances tending to show want of actual survey north 
of the south line of the Tybout. 
_ 10. In 1798, the owners of the Moore were unable to find 
the west line of the warrant. This is shown by the line of 
that date run south from the official north west corner of the 
Moore. ‘The evidence showed marks of a general survey of 
lands belonging to the owners of the Moore at this time. 

11, The deed tripartite of 1805 recites that divers inaccu- 

racies have been found in the surveys of the lands included 
within it, and that an actual survey has been made of them, 
and it has attached a map laying the Moore down to the line 
of 1798. 
_ 12. In 1828 Major Zephon Flowers, a surveyor whose work 
has been found dating to 1795, (he was the grandfather of 
one of the plaintiff’s witnesses, also a surveyor, who had 
Major Flowers’ field notes in his possession,) made a survey 
of the Barclay lands. He found the line of 1798, but no 
marks of 1792 on the line running west from the hemlock, 
nor any line north from the hemlock sapling. He accord- 
ingly cut B. A. R., for Barclay, on the hemlock northeast 
corner, on the sugar southwest corner, and on the hemlock 
sapling southwest corner of the Tybout. 

13. In 1860 and 1866, before any cutting was done, the 
plaintiff’s witness Walker made careful surveys of the 
Schraeder lands, and searched where. he would have found 
the north and west lines of the Moore if any existed, but he 
found no marks save those of 1798. 

_ "These are some of the propositions excluded from the con- 
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sideration of the jury which are shown by the evidence em- 
braced in the bill of exceptions and which are relied on by 
the defendant as showing the correctness of the theory that. 
the north line of the Moore, as actually surveyed and marked 
upon the ground, was run from the hemlock sapling to the: 
sugar, and that no work was ever done north of that line i in. 
the survey of the Moore warrant. 


2. 


THERE IS NO PRESUMPTION juris et de jw’e THAT THE MOORE, 
WARRANT WAS ACTUALLY SURVEYED AS- RETURNED. 


This point has already been so decided by this court. 
_ In Clement vs. Packer, 125 U. S., 309, 336, it was said: 

The learned counsel for the defendant in error argue with 
great force and ingenuity that the rule is firmly established 
as the law of Pennsylvania, that after a survey has been re- 
turned into the land office for the period of twenty-one years 
unchallenged by any adverse claimants in the mode required 
by law, it is a conclusive presumption that the survey was 
actually made and marked upon the ground as shown by the 
official return. After a careful examination of the decisions 
of: the Supreme Court cited by counsel, and some others re- 
lating to the subject, we are convinced that they are all in 
harmony with the conclusions herein announced. After the 
lapse of twenty-one years from the return of a survey, the 
presumption is that the warrant was located as returned by © 
the surveyor to the land office; and in the absence of rebut- 
ting facts, the official courses ‘and distances determine the 
location of the tract warranted. But this presumption is not 
conclusive, and is rebutted by proof of the existence. of 
marked lines and monuments, and other facts tending to 
show that the actual location on the ground was different 
from the official courses and distances. 


The last case on this subject in the Supreme Court of Penn- 
sylvania is Packer vs. Schraeder Mining and Manufacturing 
Company, 97 Penn. St. Rep., 379; the report of the reversal 
of a judgment obtained in the court of common pleas of 
Bradford county, in favor of the ceneennr in this case upon 
its first trial in that court, 
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The opinion in that case does declare that there is such a 
presumption as that contended for by the plaintiff below. 
But there was no such question before the court. No such 
question had been mooted between the parties. On the con- 
trary, the law was conceded, and correctly conceded, by 
counsel for Packer, to be the other way. This appears in the 
points, submitted by him on that trial, which were before the 
Supreme Court of Pennsylvania on the writ of error, and 
which were then part of the record in thecase. These points, 
and the answers thereto in the court below, were as follows: 

1st. The Court is respectfully requested to charge the jury. 
The return of the survey of the George Moore warrant, as is 
shown by the evidence in this case, establishes, prima facie, 
that the said tract was located by a survey upon the ground 
as set forth in said return, and the burden of proof is upon 
the defendants to show to the contrary. 

2nd. That if. the jury find from the evidence that the 
Schraeder creek located upon the ground across the west 
line of the George Moore, as indicated in the return of sur- 
vey; this is strong evidence of an actual survey. 

3rd. ‘That slight marks upon the ground indicating an 
actual survey, should after the lapse of eighty-seven years, 
have: great weight in repelling the charge of a chamber 
survey. 

4th. That in order for the jury to determine that the 
George Moore was actually run upon the ground as is shown 
by the return of survey, it is not necessary at this date, after 
a lapse'of eighty-seven years, after the destruction of most of 
the timber by fire and the hand of man, that the marks 
of a survey of 1792 should be found on more that one of the 
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1. Affirmed, 
2. Affirmed also, if the jury find that the Schraeder creek 
* erossed the western boundary where the official map shows 
it crossed, If it does not, it is some evidence tending to show 
there was no survey in fact of that line in 1792. | 
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3. Affirmed, if such marks are original marks. 

4. Affirmed. 

In order to exhibit fully what was litigated in the Supreme 
Court of Pennsylvania in Packer vs. Schraeder, the whole pa- 
per-book of the plaintiff in error in that case is printed as an 
appendix hereto, omitting only the maps and stenographer’s 
notes of testimony on the trial. 

The true rule in Pennsylvania was well settled prior to 
Packer vs. Schraeder. It was: 

That where a survey has been returned upwards of twen- 
ty-one years before the date of a junior survey, the question 
as between the older and younger surveys is one of location 
merely, and there is a presumption in favor of the older sur- 
vey juris et de jure that it was surveyed as returned. But 
there was no such absolute presumption where, as in this case, 
the junior survey was made within twenty-one vears. Here 
less than two vears had elapsed between the surveys. | 

The error of the Supreme Court of Pennsylvania was in 
overlooking the fact that the’ junior survey had been made 
within twenty-one years. 

This point was expressly ruled in Schnable vs, Doty, 3 Barr, 
392, 396, 397, in these words: 

After a suryey has been returned more than twenty-one ' 
years the presumption that it has been legally made is ¢on- 
clusive, and cannat be contradicted; but as less than twenty- 
one years transpired between the return of defendant’s survey 
and the warrant, survey and patent under which the plaintiff 
claims, the Court instruct you that the return of defendant's 
survey is strong presumptive evidence that a survey was 
made, as stated in the return, but not conclusive in favor of 
such survey. 

This was the answer of the Court below to a point sub- 
mitted by defendant’s counsel, in which a conclusive pre- 
sumption was set up. | 

The point and answer are set forth in full, and the ruling 
is affirmed in the opinion of the Supreme Court of Pennsyl- 
sylvania, delivered by Judge Burnside, one of the oldest and 
ablest of the Jand lawyers of that State. In that case, de- 
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fendant’s title was based on an improvement made in 1804, 
survey in 1814, on warrant dated in that year, (see p.'392;) 
and the plaintiff’s title was based on a warrant of 1793, and 
survey of 1794. The doctrine of earlier cases, affirming a 
conclusive presumption, is recognized in this case, and the 
cases are referred to, viz: Mock vs. Astley, Caul vs. Spring, 
Lambourn vs. Hartswick. But these are shown to be inappli- 
cable, because sufficient time had not elapsed between the 
inceptions of the titles to admit the presumption contended 
for. 


The Pennsylvania cases in which the presumption has 


been applied are stated in the foot note.* The citation in- 


* In Morris vs. Travis, 7 Sergt. & R., 220, the plaintiff below failed 
to recover on a warrant and survey, and the judgment was af- 
firmed. The nature of the defendant’s title seems to have been 
an improvement. Itis suggested in this case that a single line 
may be evidence of a survey, and may go to the jury together with 
possession, &c., which, after twenty-one years, will raise a legal 
presumption in favor of the regularity of a survey. 

In Lambourn vs. Hartswick, 13 Sergt. & R., 113, the judgment 
was reversed solely upon the ground of error in the rejection of 
a deposition. (See p. 124.) The defendants had judgment 
below. The plaintiff claimed on warrant of 1801 and survey of 
1802, patented 1816; defendant on warrant and survey of 1784. 
The questions presented on the surveys were two, (see p. 122,) 
neither of which related to the presumption in question, which 
is suggested in like manner and in the same connection as in 
Morris vs. Travis. 

In Mock vs. Astley, 13 Sergt. & R., 382, plaintiffs claimed on 
warrant and survey against defendants, who showed an occupa- 
tion merely. The time elapsed between plaintiff’s warrant and 
survey, and the origin of defendant’s possession does not ap- 
pear. The question was whether defendant’s possession was 
within plaintiff’s lines. The plaintiffs failed and the judgment 
was reversed. 

- The presumption omnia, «c., as spite’ to the return is réfetsed 
fo, and the Court says, “ where the return has lain for years in the 
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cludes the cases of Ormsby vs. Ihmsen, Lambourn vs. Harts- 
wick, Mock vs. Astley,and Norris vs. Hamilton; which are re- 
ferred to in the opinion of the Supreme Court of Pennsy]- 
vania in Packer vs. Schraeder, and it will be seen that these 
cases do not support the doctrine of that opinion, but, on the 
contrary, are in harmony with the contention here main- 
tained. The late case of Glass vs. Gilbert, 8 Smith, 266, 297, 
clearly states the distinction : 7 


office undisturbed, without any opposing claim or possession, more 
particularly where the owner has paid the public taxes, the pre- 
sumption is a violent one, and so ought always to be left to the 
jury, of the survey being a regular one, though all the marked 
trees are not, at a distant day, to be found on the ground; and 
after twenty-one years, by analogy to all presumptions, for my- 
self, and as my own opinion, I would consider it as a presump- 
tion of law, and, like livery of seisin, it ought to be presumed. 

In Caul vs. Spring, 2 Watts, 390, plaintiffs warrant was of 1793 
and survey of 1794, defendants warrant of 1814 and survey of 
1815, the plaintiff showed older surveys around three sides of 
his warrant, and this was held good, and the jury instructed to 
render a verdict in his favor.” :(P. 391.) Judgment on this was 
affirmed. In the opinion of the Supreme Court, the diction in 
Mock vs. Astley, above quoted, is heartily approved, but it is said 
to be unnecessary to decide that there is such a presumption, 
juris et de jure. | 

In Martz vs. Hartley, 4 Watts, 262, plaintiff showed warrants 
on surveys of 1772, the owners of which recognized a common 
boundary line. In 1833 a supposed vacant strip of five acres 
was taken up between them, contrary to this recognition, the 
presumption was applied. 

- In Norris vs. Hamilton, 7 Watts, 91, plaintiff claimed under 
warrants of 1794, surveys of 1795, defendant under defective 
warrants and surveys of 1793, re-surveyed, so as to include part 
of plaintiff’s land, in 1817 or 1818, (see p. 96.) The presumption 
was applied. 

In Nieman vs. Ward, 1 W. & S., 68, defendant relied on war- 
rants and surveys of 177 4, located by adjoiners, plaintiff claimed 
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If the fact be made to appear that the survey was fitted 
only to a single line of an older survey, leaving the other 
lines unmade in figures of four or more lines, and the survey 
is merely finished by protraction on paper, it is invalid 
against a junior survey made within twenty-one years. It is 
no better than the running of one line and then leaving the 
survey incomplete. But if twenty-one years elapse before 
the interference of a junior survey the presumption in favor 
of the first survey becomes absolute, even in the case of a 
chamber survey, pp. 291, 292. 

This was an important case, elaborately argued and fully 
considered. The opinion of the Supreme Court of Pennsy]l- 
vania was delivered by Chief Justice Agnew, himself a writer 
upon the land laws of Pennsylvania. 

The objections to Packer vs. Schraeder as an authority here 
may therefore be thus summarized: 

1. The doctrine declared therein was not upon a point 
there litigated or argued, but in opposition to the explicit 
concession of the party in whose favor it was declared. 


on warrant of 1837. The presumption was applied in defend- 
ant’s favor. 

In Ormsby vs. Ihmsen, 10 Casey, 462, plaintiff claimed on war- 
rant and survey of I786, defendant on warrant and survey of 
1837. The presumption was applied. 

In Bellas vs. Cleaver, 4 Wright, 260, the presumption was 
applied in opposition to the claim of a chamber survey to go 
beyond its official lines to the lines of junior surveys which called 
for ut. 

In McBarron vs. Gilbert, 6 Wright, 268, plaintiff claimed under 
warrants of 1784, surveys of 1787, defendants under warrants 
and surveys of 1815. They also showed warrants and surveys 
of 1794, but deduced no title from the latter. It was said to be 
unavailable to them to show that the latter “might possibly at 
some former day” have resisted the plaintiff’s title, especially 
as claim thereunder had been totally neglected. 

In Dreer vs. Carskaddon, 12 Wright, 38, plaintiff claimed under 
warrant of 1794, survey of 1795; defendant under warrants of 
1831 and 1859. The presumption was applied. 

In Collins vs. Barclay, 7 Barr, 67, 74, the presumption is ap- 
plied against an intruder. . 
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2. The doctrine is not supported by the cases referred to 
in the opinion. — 

3. It opposes earlier and well-considered cases in which 
the question was argued, fully considered, and directly ruled 
in opposition thereto. 

4. These cases are not therein referred to or considered... 

5. The doctrine is directly opposed to Packer vs. Clement, 
125 U. S., 309, where the very point was in question and di- 
rectly ruled. see 

If the Moore was a chamber survey, there was nothing on 
the ground to indicate an appropriation of the land. The 
survey of the Tybout constituted a valid appropriation. The 
title vested in the Tybout warrantee. The Moore survey as 
against such warrantee was void. So, therefore, the title 
stood on the 24th of March, 1794. The valid legal title thus 
vested in the Tybout warrantee drew to itself the legal pos- 
session of the forest land embraced in the survey. When, 
therefore, did any limitation begin to run against such title 
and possession? How could the owners thereof, within 
twenty-one years from 1794, protect themselves against the 
operation of an artificial presumption first declared as the 
law of Pennsylvania in 1881, and which by the law as ex- 
pressly declared previous to that time, notably in 1846 and 
1868, had never previously existed? If the Legislature can- 
not by limitation laws compel a resort to legal proceedings 
by one who is already in the complete enjoyment of all he 
claims. (Cooley, Const. Lim., 5 ed., p. 450,) Does it consist 
with reason that an arbitrary rule of evidence shall compel 
such action on pain of forfeiture of the estate possessed ? 
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I]. 
THE QUESTION OF POSSESSION. 


In 1798, the owners of the Moore and other warrants ad- 
joining the Broadhead or Barclay land, surveyed and after- 
wards mapped their lands per map attached to deed of 1808, 
(Exhibit K, Transcript, p. 44,) showing them as bounded by 
a line giving the Moore and other warrants southerly the 
official width of 200 rods. (Transcript, pp. 28, 29.) This 
width was about thirty rods less than their call for Gen. 
Broadhead’s lands, and there was a strip, therefore, of about 
this width, upwards of three miles in length, between the 
1798 line, and the Broadhead line from the hemlock sapling 
southerly. 

In 1828, Major Flowers examined the lines of the Tybout, 
found the line of: 1798, but, it is claimed, no other line of 
the Moore within the limits of the Tybout survey, and 
he distinctly marked the hemlock northeast corner, the 
sugar southeast corner, and the hemlock southwest corner 
with B.A. R., for Barclay, and the numbers of the Barclay 
warrants cornering at these points. This was done for the 
Barclays and was an act unequivocal in character in asser- 
tion of their title. (Transcript, pp. 30, 31.) 

In 1866, the defendant, then the owner of the Barclay 
lands, was about erecting a mill for the purpose of carrying 
on extensive lumbering operations. To avoid trespassing, 
the lines of its lands were surveyed, distinctly marked, and 
the blaze marks painted white. The line between the 
Schraeder lands and the Packer lands was thus painted with 
the full knowledge of Packer’s duly and fully authorized agent, 
by a surveyor whose choice by the Schraeder Company was 
assented to by such agent. The surveyor informed the 
agent of an interference on the Tybout, and added that he 
had put the line where it had always had been and where 
he thought it ought to be. The agent went with the Execu- 
tive Committee of the defendant on the painted line on the 
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Tybout tract: He stated to the committee that he was sat- 
isfied the interest he represented would be protected by the 
painted line; that he would thereby come into possession of 
the thirty rod strip, running two or three miles, adjoining 
the Schraeder lands, and that defendants might go on and 
build their mill and cut up to the painted line. (Transcript, 
pp. 32, 33.) Subsequently, in 1869, after most of the cutting 
had been done, the same agent, in company with a repre- 
sentative of the defendant, went upon the lands to see if any 
trespass had been done by defendant upon plaintiff. He 
found no cutting beyond the painted line, and expressed 
himself as satisfied. (Transcript, p. 33.) 

Upon these facts, more fully stated in the bill of exceptions 
und Statement of Facts herein, and upon the charge of the 
court, and answers to defendants points thereon, (Transcript, 
pp. 40-41. Specifications of Error, eight to fifteen inclusive, 
(Transcript, pp. 57, 58, 59,) the following may be fairly 
formulated as the questions presented: 

1. Since it appears that Dewitt, the agent of Packer, knew 
there was an interference on the Tybout tract, and of the 
question as to the strip between the line of 1798 and the 
Broadhead line, and that by the painted line, the strip was 
given to Packer and the interference to the Schreader Com- 
pany, and’ that he consented to the establishment of such 
line as the authorized agent of Packer, does not such consent 
bind the title? 

2. If it does not bind the title, does it not, in connection 
with the acquiesence in the acts done upon the land by the 
Schraeder Company, operate on the possession so as to oust 
Packer and bar trespass ? 

3. Does it not amount to a license? 

4. Or, in view of all the facts, does it not amount to an 
estoppel? | : 

5. Is it presumed, as a matter of law, in the absence of 
affirmative evidence, that a party is ignorant of the true 
boundaries of his own land? oe 
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6. Was there not sufficient evidence upon this question to 
submit to the jury? 

7. Is it not presumed that a party does know his own 
boundaries? 

8. When one who is about to cut timber applies to his 
neighbor, for the expressed purpose of avoiding a trespass, to 
join in running a division line, which is accordingly done, is 
not such party protected from an action of trespass even 
though there be a mutual mistake as to the line run? 

9. And is not this especially true where leave is expressly 
given to cut to such division line? 

The owner of warrant 4881 sold it, but by mistake pointed 
out to his vendee 4880, an adjoining warrant on the north, as 
being the land sold. The vendor afterwards, as agent, bought 
for another person 4884, which adjoined on the south. The 
vendee of 4884 sold it out in lots, and’ by the same mistake 
pointed them out as being 4881; improvements were after- 
wards made on some of these lots. Held that the original - 
vendor of 4881 and his vendee were estopped from claiming 
the true 4881, both as to the parts improved and those un- 
improved. 

Mulligar vs. Sorg, 5 P. F. Smith, 215. 
Id., 11 Smith, 471. 

But the defendant gave evidence of the establishment of 
a consentable line, as a permanent boundary, which he con- 
tended was fixed by him and Jackson, under whom the 
plaintiff claims. This boundary leaves the land to the de- 
fendant. Whether the parties ever agreed to it, and if they 
did, under what circumstances, were matters proper for the 
decision of the jury; what we have to do with is the direction 
of the Court in matters of law. It was laid down in general 
terms, that if, at the time of an agreement to establish a 
-consentable line, as we technically call it, the parties labor 
under a mistake as to their respective rights, they will not be 
bound. To this dactrine I do not assent; no boundary of 
the sort could in any case prevail, if it were law, for the 
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consideration of the agreement is, ninety-nine cases out of a 
hundred, the settlement of a dispute arising from ignorance 
and misapprehension of right on both sides. 

Perkins vs. Gay, 3 S. & R., 3827, 331. 

It is no question, it cannot be made a question, but that 
consentable lines, settlement of boundaries, and holding by 
them, would, unless there was some fraud practiced, and an 
advantage taken of the ignorance of one party, the other 
being conversant of the real lines, be conclusive between 
persons competent to bind the rights. So I would hold, that 
a fair settlement, so made, by guardian, and acquiesced in 
by the infant holding possession after he came of age, would 
amount to a confirmation. 

These settlements oi boundaries are common, beneficial, 
approved and encouraged by the courts, and ought not tobe 
disturbed, though it was afterwards shown ‘that they had 
been erroneously settled, if they have been acquiesced in for 
a number of years. . 

Brown vs. Caldwell, 10 8S. & R., 115. 

Where one encourages another to enter upon land and 
invest money or expend labor, assuring him he will thereby 
acquire title, he cannot call in question such title even though 
he acted in ignorance of his own right. 

Woodward vs. Tudor, 32 Smith, 382. 

When by consent of the owners a line is run, such con- 
sent is a mutual license to both parties to treat the line as 
the true boundary. 

Palmer vs. Anderson, 632 N. C., 366. 

Where an act is done with the express or implied sanction 
of the owner of real estate, it shall not be treated as a tort, 
nor made the foundation of recovery in damages. 

Den. Richman vs. Baldwin, 1 Zab., 404. 

It does not follow that becomes a license is void for the 
purpose of carrying title, 1t may not enure as a personal 
authority, and until revoked protect the defendant from an 
action for a wrong. 
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Miller vs. Auburn R. R. Co., 6 Hill, 64. 

Good faith requires that the owner of lands should not 
treat acts done under his authority, or with his express or 
implied sanction, as wrongful, or make them a foundation 
of recovery in damages, * * * and no citation of au- 
thority is necessary to show that a man cannot authorize 
another to enter upon or walk over his ‘land and then sue 
him in trespass for taking advantage of his permission. 

2 Am. Lead. Cases, 564. 
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THE QUESTION RELATING TO THE TERMINATION OF PLAIN- 
TIFF’S TITLE. 


This question is presented by the sixteenth and seven- 
teenth specifications of error, (Transcript, p. 59,) and upon 
the facts stated in the bill of exceptions, (Transcript, pp. 26, 
33, 51,) from which it appears that Packer conveyed his title 
in the locus in quo to one Jacob DeWitt, by deed executed 
and delivered him Nov. 2, 1869, upon a separate written 
agreement of DeWitt that the title should not pass until a 
certain condition was complied with, which was performed 
in Oct., 1870, and consisted in the payment of certain money. 
The agreement provided that on the performance of the 
condition the deed should be of full force and virtue. 

It is contended that what Packer said as to when he sold 
the land cannot control the legal construction and effect of 
the deed and agreement taken together. 

That this construction and effect should be to make the 
deed operative from its delivery, consistently with the nature 
of the transaction and the intent of the parties manifested 
by the writing. 
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County vs. American Emigrant Co., 93 U. S., 124, 127. 
And that timber cut and lying on the ground at the date 
of the delivery of the deed would pass thereby. 
Rogers vs. Gilinger, 30 Penn. St. Rep., 185. 
WILLIAM T. DAVIES, 
EDWARD OVERTON, 
JOHN F. SANDERSON, 
Attorneys for Plaintiff in Error. 
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With reference to what constitutes adverse possession, Grier, 
J., in Roberts vs. Moore, 3 Wallace, Jr., 292, 297, said: 

It is a question of intent by the actual occupant, and this 
‘intention may appear as well by actions as by words. It re- 
quires no special or verbal notice, but may be inferred from 
outward acts. Open and notorious claim of ownership and 
exercise of exclusive right, amount to actual ouster. If 
‘one take possession of property under a mistake in law, sup- 
posing it to be his, and the real owner, standing by, acqui- 
esces, his conduct is a voluntary or confessed ouster on his 
part, and he cannot afterwards, when he discovers the mis- 
take, say such possession was not adverse. 


There is a common presumption applicable to every owner, 
that he knows the identity of hisown land. Per Agnew, J. 
Kaul vs. Lawrence, 23 Sm.. 410, 417, S. P. 
S. P. Greene vs. Smith, 57 Vt., 268. 


In Palmer vs. Anderson, 63 N. C., 365, the opinion of the 
court is as follows: 


Settle, J.: “The plaintiff and defendant, being owners of 
adjoining tracts of land, agreed to have the line between 
them run so that the defendant might know how far he 
might clear his land, and for this purpose they employed 
one Pool to run the disputed line. In pursuance of this 
agreement Pool did run and fix a certain line as the true 
line between the parties, and when the survey was completed, 
the plaintiff said to the defendant and his sons, “ Now, boys, 
you know where to come to.” Soon, thereafter, the defend- 
ant took possession of the locus in quo, and began to clear 
and fence toward the line fixed by Pool, but did not cross 
that line. The plaintiff then brought this suit, and his 
Honor charged the jury that he could not recover unless the 
consent had been revoked, and they might look to the sub- 
sequent conduct of the parties to find the revocation. 

Viewing the case in the most favorable light for the plain- 
tiff we concur with his Honor that he could not recover un- 
less he could show a revocation of his license.” 
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The court then shows that the evidence upon the subject 


of revocation was not sufficient to be submitted to the jury, 


and the judgment is reversed. 


Consent given to the taking, or acquiescence in the 


taking of that to which one supposes that he has no title, 


will not prevent a recovery of the thing taken when the true 


title is subsequently discovered. It will acquit the party 
taking from all claim for damages, direct or consequential, 
but it will not divest the title, nor prevent the owner from 
recovering the actual value of the property. 

Here A pointed out to adjoining owner B, a supposed 
- boundary,and forbade cutting trees beyond it. B cut within 
the line. It appeared A was mistaken and that the trees. 
were on A’s land. 

Held he could recover in assumpsit. 

Evans Miller, 58 Miss., 120, S. C. 88, Am. Rep., 313. 


Hill vs. Epley,7 Casey, 334. Extract from opinion ofStrong, J. 


The general princinal now is, that where the conduct of 
a party has been such as to induce action by another, he 
shall be precluded from afterwards asserting, to the preju- 
dice of that other, the contrary of that of which his conduct 
has induced the belief. The primary ground of the doc- 
trine is, that it would be a fraud in a party to assert what his 
previous conduct had denied, when on the faith of that de- 
nial others have acted. The element of fraud is essential, 
either in the intention of the party estopped, or in the effect 
of the evidence which he attemptsto set up. Thus, if a per- 
son positively encourage another to purchase either land or 
a chattel, he cannot afterwards assert any title in himself to 
the thing ‘purchased, and this though he may have been 
ignorant of his rights when he gave the encouragement. 

or though, in the latter case, there may have been no 
fraudulent intent, yet the assertion of his title would operate 
as a fraud,as much so as if there had been a fraudulent pur- 
pose. Besides, the equitable principle is, that when a loss 
must befall one of two innocent persons, that one must bear 
it through whose act it was occasioned. It seems also to be 
well settled, that silence in some cases, will estop a party 
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against speaking afterwards. Thus, if one suffers another to 
purchase and expend money upon a tract of land, and knows. 
that that other has‘a mistaken opinion respecting the title 
to it, and does not make known his claim, he shall not after- 
wards be permitted to set up a claim to that land against the 
purchaser. His silence then becomes a fraud. But, silence 
without such knowledge works no estoppel. Itis only when 
silence becomes a fraud, that it postpones: Beaupland vs. 
McKeen, 4 Casey, 124; Robinson vs. Justice, 2 Penn., 18 ; Kee- 
ler vs. Vantuyle, 6 Barr, 253. 


The citation from Richman vs. Baldwin, 1 Zabriskie, 396, 
in the brief, is a dictum from an opinion which cites and 
fully endorses the discussion in 2 American Leading 
Cases, a later edition of which is cited herein. From the 
same opinion the following is extracted: 


I take it estoppel sometimes concludes the party without 
reference to the moral qualities of his conduct. It is other- 
wise, however, as to an estoppel in pais, which rests on the 
ground of fraud, fraud cantemplated, notin the intention of the 
party, but in the effect of his conduct. This equitable estop- 
pel rests upon the principle that when any one has done an 
act or made a statement which it would be fraud on his part 
to controvert or impair, and such act or statement has so in-- 
fluenced any one that it has been acted upon, the party making 
it will be estopped and cut off from the power of retraction. 
It must appear, first, that he has done some act or made some: - 
admission inconsistent with his claim; secondly, that the 
other party has acted upon such conduct or admission; and 
thirdly, that such party will be injured by allowing such 
conduct or admission to be withdrawn. It is intended that 
the acts and admissions of a party should operate againt him. 
in the nature of estoppel when in good conscience and honest 
dealing he ought not to be permitted to gainsay them. 


Citing Picard vs. Sears, and other cases collected in 2 Smith’s. 
Leading Cases. 

After this definition of estoppel, the learned Court concludes: 
that the redress claimed upon it must be sought in a court. 
of chancery where it is invoked with reference to real estate. 
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In 1870 A built a house on land which he supposed was 
his, but in fact was owned by B, who was present and made 
no objection. In 1872 A mortgaged the premises to C, and 
B witnessed the deed, and subsequently A conveyed to C 
by warranty deed to extinguish the mortgage. On the death 
of C, in 1881, and the appointment of appraisers, B pointed 
out the house to them, saying that it belonged to C’s estate, 
and it was appraised as such, and assigned by the Probate 
Court to the oratrix, C’s daughter, as her distributive share. 
The referee found that B first knew in 1875 that the house 
stood on his land; and that there was no evidence which 
showed that the oratrix was influenced by what B said or 
didin acceptingthe house. Held, that B’s conduct amounted 
to gross negligence or gross fraud, and in either case he would 
be estopped from claiming the house. 

In the opinion, Redfield, J., said: 

When the defendant witnessed the mortgage deed, it was 
‘an assurance to Evarts that the defendant had no adverse 
claims upon the premises thus conveyed, and it was gross 
negligence and heedlessness if he did not know, and gross 
fraud if he did know, that the premises, thus pledged asa 
security for a loan to its full value, were a part of his own 
farm. In either case the defendant adel be estopped 
from asserting title in itself. Louks vs. Kennison, 50 Ver- 
mont, 116. In the last, Kennison showed to the plaintiff 
the line fence as the true boundary of his farm, and verily 
believed it to be the true dividing line between the two lots 
of land, and relying. upon the statement a purchaser bought 
theadjoining farm. There was no intended fraud or bad faith, 
but a careless negligence, which misled a purchaser of an 
adjoining farm. The party was presumed to know the 
boundaries of his own farm, and if he pointed out the 
wrong one, to the detriment of a purchaser, he must stand 
by his statement, as the truth, rather than by averring its 
falsehood, defraud an inflocent purchaser. 

Greene vs. Smith, 57 Vermont, 268. 


In Miller's Appeal, Sh Pa. St., 391, it was held that where 
‘an owner of land in ignorance of his title thereto, by a posi- 
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tive act, induced a party to purchase such land from a third! 
person, and the transaction on the part of all concerned is in: 
good faith, he cannot afterwards, when he discovers his true- 
title, set it up against the purchaser. 

It was argued in that case that the truth concerning the 
title was open to Ahl as well as to Mary Ferguson, and when: 
both have the means of knowledge there can be no estoppel. 


Said Chief Justice Agnew in delivering his opinion: 

“Tt is a case not of mere silence by one ignorant of her- 
rights, but one where the positive act of Mrs. Ferguson in 
uniting with the executor to make the sale, misled. ‘True, 
(says Gibson, C. J.,) the title of a party who ignorantly en- 
courages another to purchase will be postponed; not, howt: 
ever, for fraud, but for having occasioned a loss which mus- 
be borne by some one, and consequently by the author of it:” 
Paul vs. Squibb, 2 Jones, 290. So Huston, J., says: ‘ There is 
another rule equally well settled, where at the time of a 
sale the seller or any person present represents the title to be 
in a certain way, and it turns out not to be so, yet as against 
the person making the representation it shall be as repre- 
sented:’ 2 Penna., 277. In Buchanan vs. Moore, 13 S. & R., 
306, it is said by Gibson, J., ‘If both were equally innocent, 
a loss in consequence of ‘the acts of declarations of the one 
ought not to be borne by the other.’ The same doctrine is 
asserted in Lewis vs. Carstairs,5 W. & S., 209. The doctrine 
of estoppel is largely discussed by Bell, J., in Cominonwealth 
vs. Moltz, 10 Barr, 527, wherein he states it as an established 
principle ‘that in all cages where an act is done or a state- 
ment made by a party, the truth or effleacy of which it 
would be a fraud on his part to controvert or impair, the 
character of an estoppel shall be given to it.’ See al McKel- 
vey vs. Truby, 4 W. & S., 325. Without further citation, the 
doctrine of estoppel by acts of declarations is well summed 
up by Justice Woodward in Beaupland vs. McKean, 4 Casey, 
131. He says ‘The rule is clear that mere silence will post- 
pone only when silence was a fraud; and a fraudulent con- 
cealment of title cannot be imputed to one who was ignorant 
that he had any title to conceal, but positive acts stand on a 
different ground. For there his title may be’ postponed even 
without fraud, in accordance with an equitable principle of 
universal application, that where a loss must necessarily fall 
on one of two innocent persons it shall be borne by him 
whose act occasioned it.” 
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-In Buchanan vs. Moore. 13 S. & R., 804, it was held: 

If a defendant, at a time of the sale of his lands by the 
sheriff, represent to the purchaser that certain land is in- 
cluded in the levy, the land passes in equity to the pur- 
. chaser, though it was not actually included in the levy, pro- 
vided the purchaser was acting innocently. 

Said Chief Justice Grpson, in the opinion : 

The points made by the plaintiff in error are founded on 
the assumption of the fact that the tract, for which he took 
defense in the court below, was actually excluded by the 
levy in consequence of which it was sold. If, by reason of 
the defendant’s declarations at the sale, the plaintiff was in- 
duced to purchase, under a belief that it was included, al- 
though the sheriff’s deed would not convey the legal title, 
yet his purchase would give him an equity which chancery 
would render effectual by decreeing a conveyance, and this, 
whether such declaration proceeded from a design or a mis- 
apprehension of the fact. If both were equally innocent, a 
loss in consequence of the acts or declarations of the one, 
ought not to be borne by the other. 


Where a man encourages another to settle upon and im- 
prove land, and expend his money and labor upon it, he will 
not afterwards be permitted to take it from him, although he 
he has a later and a better title for it, and although his en- 
couragement was given in ignorance of his own rights. 

McKelvey vs. Truby, 4 Watts & Sergeant, 323. 


In Woodward vs. Tudor, 32 Smith, 382, the following facts 
appeared : : 

Warrants 4900 and 4901 were taken out in 1794, in the 
name of Willink, and surveys made calling respectively for 
4901 as southern boundary of 4900, and 4900 as northern 
boundary of 4901. Smith was in possession of 4900, then 
owned by Hurxthal. There was a line made in 1806, sup- 


posed to be the southern line of 4900. Afterwaids another 


line, of 1794, twenty-six rods south was found, supposed to 
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be the northern line of 4901. Smith, assuming that there 
was a vacancy between the two lines, urged Shoemaker to 


enter and make an improvement, he to have the west half, 
and Smith the east. Shoemaker entered and improved his 


half, and with Smith’s knowledge sold his right to Tudor, 
whom Smith encouraged, etc., toimprove. It was ascertained 
that the supposed vacancy was in 4900. He obtained the 
title to 4900. Held, that he was estopped from setting it up 
against the part of the supposed vacancy held by Tudor. 

It was said, in the opinion, that “Under such circumstan- 


ces to allow Smith to sweep away the fruits of the industry 


of Shoemaker and Tudor, through the acquisition of an out- 
standing title, would be not only contrarv to the law of es- 
toppel, but unjust. If, in order to perfect their common title, 
Smith was obliged to buy in the Hurxthal title, he might 
have recovered from Shoemaker or Tudor one half the pur- 


‘chase money, on tender of a deed for the part claimed by 


them, by an equitable action of ejectment.” 
In this case it was argued on the part of the plaintiff in 


error that: “The fundamental principle of equitable estop- 


pel is that when a loss must’ fall on one of two innocent 
parties, it shall be born by him whose fault occasioned it. 
But where they are equally innocent, and equally in fault, 
the doctrine has no application. Therefore, to constitute an 


‘equitable estoppel, it is a necessary ingredient ‘that the 


actor, having no means of information, was by the conduct. 


‘of the other, induced to do what, otherwise, he would not 
-have done.’”’ 


Although the judgment was reversed, the plaintiff in er- 


ror did not succeed upon this point, but, on the contrary, it 


was held that where one advises and encourages another, as 
Smith did Shoemaker, to enter upon, invest his money in, 


-or expend his money on land, with the assurance that he 
‘will thereby acquire title to it, such a one will not be per- 
imitted afterwards to call in question such title, even though 


che acted in ignorance of his own rights. Citing McKelvey 
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vs. Truby, 4 W. & S.,323; McCormick vs. McMurtrie, 4 Watts,. 
195; Carr vs. Wallace, 7 Watts, 394; Millinger vs. Sorg, 5 P.. 
F. Smith, 2165. 


In Millingar vs. Sorg, 5 Smith, 215, Chief Justice Agnew 
(p. 225,) said : 

“Jt is very clear that all the parties have acted in utter ig-. 
norance of the true location of their lands. Payne, and 
Morris, his vendee, believed that 4880 was 4881; and Ben- 
zinger and their vendees believed that 4881 was 4884, and 
all have continued to act accordingly. But Payne’s act was 
a positive one, and misled all the others. He advised his. 
principal to buy his own tract. He made the contract with. 
McKee for it, he took the deed for it to his principals, and. 
they paid the money for it. They actually purchased 4881, 
though denominating it 4884. They did not intend to buy 
4884, but 4881 as it lay on the ground.” 

Payne was the agent of Benzinger and Eschback; Morris: 
was Payne’s vendee, and the question arose whether Morris 


was estopped. 
The learned judge continued, p. 226: “He bought with a 
full knowledge that Benzinger and Eschback were claiming 


title to this tract, derived from Payne’s agent while on their 


way to visit the land he intended to purchase, and then saw. 
himself the improvements of Weiner, their vendee. More 
than this, he did not intend, in fact, to purchase this tract, 
for he was shown and actually bought 4880, and continued 
to hold it as his own until he sold it to Millingar. He stands: 
also in privity with Payne as his alienee, who sold him the 
tract now known as 4880. Itis true he was ignorant that 
his conveyance applied to the land which Payne induced 
Benzinger & Eschbach to buy, but this does not alter the 
fact that he did not buy that land, but bought and paid for 
the land covered by 4580; held himself out to the world as 
its owner, and so sold it to the plaintiff. His acts, as the 
alienee, united with Payne’s act in keeping up the delusion. 
originated by Payne. Under these circumstances, his pur-- 
chase and continued claim of the tract known now as 4880 
were positive acts, connected with Payne’s act, characterizing 
his own continued silence, and this gave it also a _ positive. 


effect in misleading those who were the professed owners of. 
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4881. It was not mere silence, but. an operative quietude 
injuriously affecting those in possession of 4881; and its ef- 
fect is displayed in the extent and value of the improve- 
ments which sprang up during his undisturbed aud long- 
continued repose. The case is uncommon—one of mutual 
error and of great hardship—but it is a mistake proceeding 
from one and the same person who misled all the rest, and 
which cannot now be remedied without great injustice to 
those who were first misled by Payne. It seems to be a case, 
therefore, to which we must apply the maxims, prior in tem- 
pore, potior est in yure—melior est conditio possidentis.” 


In McKelvey vs. Armour, 2 Stockton’s Chancery, 115, the 
Chancellor says : 

But it is proved beyond all doubt that the complainant 
erected his improvements on this lot by mistake. He sup- 
posed that it was the lot next that belonged to Armour. 
Armour lived under the same mistake. He lived in the 
vicinity ; he saw the complainant progressing, from day 
to day, with these improvements. If he knew thisto be his 
lot, his silence was a fraud upon the complainant, but this 
is not pretended. He admits:that he did not suspect the 
erections to be upon his lot until sometime after the erection,, 
when by actual measurement, to his surprise, he discovered 
the mistake. Under such circumstances it would be most 
unjust to permit Armour to take these improvements, and 
to send the complainant away remediless. 

It is very true, as was urged upon the argument, the com-. 
plainant was most to blame in this matter. <A diligent ex- 
amination of the deed to Armour, and an actual measure- 
ment of the land would have decided the difficulty. But it 
was a vacant lot of land, plotted out upon a map only, and 
the mistake was one which might occur to the most careful 
and diligent man. ‘The fact of Armour’s standing by, and 
participating in the mistake, is an important feature in the 
case. 

The plaintiff was relieved, and the opinion shows several 
alternatives offered the defendant, Armour, for an adjustment 
of the matter: either to purchase the improvements or to. 


release the lot or to submit to a further decree. 
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In Raley vs. Williams, 73 Missouri, 310, a party applied to for 
information as to a title was held estopped, by his statement 
that it was good so far as he knew, from setting up a tax 
title to the same land vested in himself, of which he did not 
know or had forgotten. 


The Court said: In such circumstances the plaintiff was 
in duty bound to give what he knew to be correct informa- 
tion, or else to refuse information altogether, and cannot now 
shelter himself behind the plea of momentary ignorance re- 
specting the desired information. Ifa man “makes a mis- 
representation as to what he ought to have known, and what 
he did at one time know, although he alleges that at the 
particular moment he had forgotten it, and injury ensues, 
the maker of the misrepresentation is equally as answerable, 
equally bound to make such misrepresentation good, equally 
estopped from asserting the contrary of his misrepresentation, 
as if he knew, when uttering it, it was false.” Citing Bur- 
rowes vs. Lock, 10 Vesey, 470. 


In Storrs vs. Barker, 6 Johnson’s Chancery, 166,10 American 
Decisions, 316, it was held that when the circumstances would 
otherwise create an equitable bar, ignorance of one’s legal 
right does not take the case out of the rule. 


In Hendricks vs. Kelly, 64 Ala., 388, it was held that decla- 
rations, though made innocently and inadvertently, operate 
as an estoppel against the party making them. The state- 
ment in this case was with reference to a claim under a trust 
deed. 


In Payment vs. Church, 38 Mich., 776, the court refused to 
permit the plaintiff to show that at the time of the execu- 
tion sale of the property in dispute he did not know of any 
defects in the judicial proceedings which would render the 
judgment and execution sale thereunder void, the judgment 
having been rendered against himself and others, and the 
property being sold to satisfy the judgment. 
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The Court say: If irregular, he clearly could waive the 
irregularity, and this he might do by actions as well as by 
words, and the effect upon the defendants would be precisely 
the same, whether he knew of the detective proceedings 
previous to the sale or not. 


In this case he was present and a bidder at the sale. 


In Coleman vs. Pierce, 26 Minnesota, 123, it was held that 
when want of knowledge is an act of culpable negligence, 
the law fixes the same consequences to it as to an intentional 


and known misrepresentation. 


In Continental Bank vs. National Bank, 50 N. Y., 575, a 
bank was held estopped by its teller’s pronouncing the cer- 
tification of a check presented to him to be genuine, when in 
fact it was forged. The Court said it was not necessary to an 
equitable estoppel that the party should design to mislead. 


In Davenport Central R. R. Co. v. Davenport Gaslight Co.,’ 
43 Iowa, 301, a gas company, with the permission of the mu- 
nicipal authorities, had laid down and was maintaining its 
pipes in the streets of the city, and the street railway com- 
pany was incorrectly informed by the employes of the gas 
company respecting the location of the pipes, so that the 
railway track was laid over them. 


The court obiter observed: “If we are correct, and the 
company did wrongly represent the location of the pipes so 


as to lead plaintiff to lay its track over them, when it was 


seeking to avoid them, and seeking information from the de- 
fendant for the purpose of avoiding them, then we think the 
defendant would be estopped from claiming the right to dis- 
turb the plaintiff’s track, even though it was mistaken in re- 
gard to the locatjon of the pipes the time the representations 
were made.” 
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Ignorance does not acquit where it is one’s duty to know 


the truth. 
Mutual Life Co. vs. Norris, 31 N. J., 582. 


A and D owned adjoining lots in a city addition. D had 
his lot surveyed by the surveyor who laid out the addition, 
and commenced to build his house up to the western bound- 
ary line. A relying upon D’s survey measured off 26 feet 
westward and built up to his western boundary line, finishing 
his house months before D finished his, and by permission 
used D’s fence for the eastern wall of his coal shed. Eight 
years afterward A discovered that D encroached upon his 
lot four inches, and commenced an action of ejectment. Held, 
that these facts constituted an estoppel, and that A’s ignor- 


~ance of the true line was immaterial, the question being one- 


of estoppel by acts in pais. 
Action vs. Dooley, 6 Mo. App., 222. 


In Beardsley vs. Foot, 14 Ohio St., 414, a party was estopped 
by his representation that certain land which another pro- 
posed buying, was free from a lien, when the statement 
was made under a supposition that a judgment held by him 
was paid. 


In Miller vs. Syracuse and Auburn R. R. Co., 6 Hill, 64, the 
court held that although a parol license to enter and raise 
an embankment on the plaintiff’s land was essentially revo- 
cable, and might be canceled after it had been executed, it 
was, notwithstanding, a justification for acts done while it 
was still in force, and that the plaintiff could not recover for 
injury inflicted on his land without proving that the license 
was recalled, and the defendants went on with notice of the 
revocation. ‘“ Whether the case at bar,” said Cowden, J., in 
delivering the opinion of the court, “be or be not distin- 
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-guishable from those which hold that neither corporeal nor 


incorporeal hereditaments can be conveyed by parol need 
not now be decided. Suppose it be not distinguishable. 


Suppose the right which the defendants claim to exercise 


could not be granted by a parol license executed. There is 
still nothing in the case to prevent the license operating 
according to its own nature; and there is no book which 
teaches that before a license is revoked or has expired, 
though it be not executed, a man is liable to pay damages 
for availing himself of it! . . In Willis vs. Harrison, 4 M. 
& W., 538, which was a case by a reversioner for digging the 
soil and embanking and making a railway in the close pos- 
sessed by his tenant, the defendant pleaded license from the 
dean and chapter of Durham, who were seized before the 
plaintiff had any interest; and it was not doubted that the 
license, though unexecuted, would completely protect the 
defendant up to the time when the dean and chapter parted 
with their interest to the plaintiff. It does not follow, by 


-any means, that because a license is void for the purpose of 


carrying an interest irrevocable, it may not endure as a per- 

sonal authority, and until revoked protect the defendant 

against an action for a wrong. Indeed, there cannot, in the 

nature of things, be any legal wrong until the license is 

countermanded, unless it can be said that one may do an 

actionable wrong to himself touching his own property.” 
2 Am. L. C., 5 Ed., 566. 


One of the best established rules of the common law re- 
quires that an obligation should not be dissolved by any 
means of less degree than those through which it arose. 
While, therefore,an executory parol contract may, even when 
reduced to writing, be rescinded orally at any time before 
breach, Foster vs. Dawber, 6 Excheq., 839; specialties are 
governed by a different principle, and cannot be varied or 


-annulled by a subsequent agreement which was not written, 
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and under seal. J Smith’s Leading Cases, 557, 574, 6 Am. ed.. 
This is true as it regards the obligation of contracts, but 
there appears to be no sufficient reason why a license should 

not be justification for an act done or omitted while standing 

and unrevoked. The maxim concensus tollit wyuriam is of 
general application when the alleged wrong is not malum in 

se and would seem to be equally in point whether the default 

consists in the violation of a vested right or one arising under - 
an executory agreement. . .. . . . If the right con- 

veyed by a conveyance can be waived orally after the execu-. 
tion of the deed, such a license should be equally effectual 

when there is a mere agreement to convey. Prerrepont vs. 

Banard, 5 Bard., 364; 2 Seldon, 279. The maxim volenti non 

fit injuria seems to be equally applicable, whether the alleged 

wrong consists in the non-performance of a contract, or an 

entry on land. Watchman vs. Cook, 5 Gill & J., 289; 2 Am.. 
L. C, & Ed., 90. 


Whatever doubt may exist as to the length of time during 
which a license should be held to endure, or the circum- 
stances which will render it irrevocable, it will still un-. 
questionably protect those who act under it without notice 
of a change of purpose on the part of the person by whom 
it was given. Good faith requires, and the plainest princi- 
ples of justice demand, that the owner of land should not. 
treat acts done under his authority, or with his express or 
implied sanction, as wrongful, or make them the foundation 
for a recovery in damages. This is too plain for demon-. 
stration, when the authority is express, and equally true 
when it is implied from facts and circumstances, or the 
relations which subsist between the parties. 13 Conn., 36; 
34 Conn., 529. Indeed, to use the language of Chief Justice 
Vaughan, in Thomas vs. Sorrell, the very essence of a license 
is to render that lawful which without it had been unlawful, 
and no citation of authorities is necessary to show that a man 
cannot authorize another to enter upon or to walk over his. 
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land, and then sue him in trespass for taking advantage of 
the permission. Hence, a license will be a full justification 
for all acts done in pursuance of it while unrevoked, even 
when they consist in the exercise of a temporary ownership 
or dominion over the land, and would, if repeated under a 
claim of right, have the character of an estate or easement. 
22 Vermont, 295; 38 Missouri, 588; 29 N. Y., 634; 4 Foster, 
176; 1 Manning, 107. The law has been so held in England 
from the earliest period, and is equally well settled in this. 
country. The breadth of the authority or the extent to which 
it goes, makes no difference in the principle, and the license. 
will be a justification, even for those acts which, like cutting 
down a wood, or removing ore or gravel from a quarry, vary 
the character of the land, or deprive the inheritance of its. 
just value. Pierrepont vs. Barnard, 5 Barbour, 364; 2 Sel- 
den, 279 ; 22 Barbour, 336. Hence, although the right given 
by a permission to remain upon or use the premises of an- 
other ceases as soon as the permission is withdrawn, and 
will, therefore, form no defense to an action of ejectment, it. 
will, notwithstanding, be a good answer to an action of tres- 
pass, brought to recover the mesne profits of the land for the 
period during which it continued. This is a necessary in- 
ference from the cases of Smith vs. Goulding, 6 Cushing, 154, 
and Syron vs. Blakeman, which establish the point, although 
in a somewhat different form. 

Prince vs. Case; Rerick vs. Kern, 2 American Leading Cases, 
5th Ed., 540. Citation last above from p. 562. 
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APPENDIX. 


Copy RULE oF SUPREME CoURT OF PENNSYLVANIA RELATING 
To Paper Books. . 


Rute XVII. 


In case where the writ of error is to a judgment on a ver- 
dict, the paper book of the plaintiff in error shall contain 
the following matters, in the following order: 1. The names 
of all the parties as they stood on the record of the Court 


~ below at the time of the trial, and the form of the action. 


2. An abstract of the proceedings, showing the issue, and 
how it was made, 3. The verdict of the jury, and the judg- 
ment thereon. 4. A history of the case. 5. The points, if 
any, which were submitted in writing to the Court below. 6. 
The charge of the Court. 7. The specifications of error. 8. 
A brief of the argument for the plaintiff in error. 9. An 
appendix, containing the evidence, and if necessary, the 
the pleadmg in full. 
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Copy oF Book or PLAINTIFF IN ERROR IN PACKER 1°. 


SCHRAEDER, ExcerTING Maps AND APPENDIX. 


In the Supreme Court of Pennsylvania. 
EASTERN DISTRICT. 


NO. 41, JULY TERM, 1880. 


K. A. PACKER, 


Plaintiff in Error and Plaintiff below, 
vs. 


SCHRAEDER MINING AND MANUFACTURING COMPANY, 


Defendants in. Error and Defendants below. 


ERROR TO THE CouRT OF COMMON PLEAS OF BRADFORD COUNTY. 


D. C. DEWITT, Attorney for Plaintiff in Error. 


TITLE AND Form oF ACTION. 


E. A. Packer, Mary E. Cryder, ; 
Guardian of Lexy DeWitt, minor Common Pleas Brad- 
child J. DeWitt, dec’d, and M. W. | ford County. 

DeWitt, Adm’r d. b. n. of estate of No. 384, May T., °77. 


J. DeWitt, deceased, now to use of 
D. C. DeWitt, - ‘Trespass, Q. C. F. for 


US. cutting down and carry- 
The Schrader Mining and Manu- | ing away timber, trees, 


facturing Co., and V. E. and J. E. | and bark. 
Piollet. : ; 


8 
ABSTRACT FROM APPEARANCE DOCKET. 


E. A. Packer, Mary E. Cryder, | Summons against de- 


Guardian of Lexy DeWitt, minor | fendants in Trespass, 

child of J. DeWitt, dec’d, and M. 

W. DeWitt, Adm’r d. b. n. of the 

estate of J. DeWitt, dec’d, to the | sued Feb. 26, 1877.— 
' ° a 

use of D. C. DeWitt, Narr filed same day, 


US. 


The Schrader Mining and Manu- 
facturing Co., and V. E. and J. E, | Summons and Rule 
Poillet. J returned served on all 
Defendants, March 8, 1877. June 16, 1877, Nol. Pros. as to 
V. E. and J. E. Piollet. June 16, 77, award of arbitrators 
filed. Defendants appealed same day. July 28, 77, de- 
fendants plead not guilty. Nov. 10, ’79, case put at head 
of list. Dec. 15, ’79, case came on for trial. Jury sworn 
same day. Dec. 17, 79, plaintiff ask to amend the record 
by striking from the parties plaintiff all names except that 
of E. A. Packer, so the suit will stand E. A. Packer vs. The 
Schraeder M. & M.Co. Same day, after filing affidavit of D. 
C. DeWitt, amendment allowed. Same day, by leave of 
Court, defendants add the plea lib. ten. Defendants allege 
suprise and case continued till next term. Dec., 1879, rule 
to show cause why plaintiff shall not give security for costs. . 
Feb. 10, 1880, bond for costs approved by the court. Feb. 
12, 1880, case came on for trial. Jury sworn same day to 
well and duly try the issue, &c. Feb. 16, 1880, plaintiff asks 
to amend Narr by striking out against the provisions of the 
act of 29th March, A. D. 1824. Allowed same day. Feb. 
17, 1880, plaintiff’s points filed. Same day plaintiff excepts 
to charge of the Court taken after charge and before verdict. 
Defendants except same day to charge of the Court, and asks 
that the same be filed of record; taken after charge and 
before verdict. Same day the jury aforesaid say in their 
verdict on their oaths that they find for the defendants, 


for cutting timber, is- 


and Plaintiff refers. . 
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Feb. 19, defendants’ bill of costs filed. Sheriff's receipt foi 
jury fee filed same day. Feb. 20, reasons for a new trial 
filed, and leave to move for rule. March 29, April 5, rule 
refused ; whereupon, judgment in favor of defendants and 
against plaintiffs for costs. April 15, 1880, writ of error 
filed and served on Davies & Carnochan, for defendants. 
April 15, 1880. 


VERDICT OF THE JURY. 

Feb. 17, 1880: The jury aforesaid say in their verdict, on 
their oaths aforesaid, that they find for the defendants. 
April 5, 1880, judgment against the plaintiffs and in favor 
of the defendants for costs. 


HIstTory OF THE CASE. 


This is an action in trespass g. c. f. for timber felled and 
converted. The plaintiffs claimed for about two million 
feet of lumber, and upwards of one thousand cords of bark. 
Defendants plead “not guilty,” and lib. ten. The plaintiff 
owned a tract of unseated land (George Moore) containing 
475 acres and allowances. Warrant April 12, 1792, for 400 
acres adjoining or near lands this day granted to Samuel 
Temple. Survey November 21, 1792. Returned endorsed, 
“Returned,” &c. January 8, 1795, plaintiffs gave in evi- 
dence warrant return of survey, endorsement of return, 
patent, deeds, &c., showing title from the Commonwealth 
down to him. Plaintiffs also showed that he and those 
under whom he claimed had paid the taxes down to the 
time of the alleged trespass, which was committed in 1867- 
’68 and ’69. Plaintiffs then called practical surveyors, who 
located the George Moore warrant. They located this tract 
by original marks found upon the ground. The return calls 
for a hemiock at the northeast corner. This they found, 
blocked it, and it was plainly marked on four sides for a 
corner of the George Moore. Commencing at the southwest 
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corner of the Moore and running north, they found the 
west line plainly marked for nearly 100 rods; this brought 
them to the northeast corner of the Robert Irvine, a tract of 
land surveyed the next day after the Moore, and calls for it, 
as the evidence showed. The Irvine cal!s for Hem. Sap. 
Cor. This corner was found plainly marked 1792. From 
this point north no line could be traced. The defendants 
had cut nearly all the timber. The returned survey shows 
the Schraeder creek crossing this line about 100 rods north 
of the hemlock sapling corner, The surveyors found this 
creek correctly laid down. This creek is large enough to 
float logs. They found no original marks on the north line; 
found old marks, but could not count them. The timber 
had been cut up to this line by defendants. The south line 
of the Moore was probably not run. The Moore was sur- 
veyed in a block with three other warrants. The Moore is 
the north tract of the block. The plaintiff then gave evi- 
dence of the value of the timber, &ec.—showed that defend- 
ants took all the valuable timber from about 250 acres of the 
Moore, and rested his case. : 

It was admitted that defendants had title to a tract of 
409 acres of unseated land called Andrew Tybout, and that 
they had paid the taxes also, They put in evidence warrant, 
survey, and patent. Warrant 15 Feb., 1794. Survey, March 
24,1794. There is an interference of about 250 acres between 
the Moore and Tybout tracts. The Tybout covers about 250 
acres of the northern portion of the Moore. Defendants 
claimed the survey of the Moore was a chamber survey. 
The court instructed the jury that this was the principal 
question as to title, &. The return of the Moore ¢alls for 
¥acant land on the north; vacant and lands of Gen. Broad- 
head on the west; the Samuel Cooley on the south; and 
Henry and Joseph Betz on the east. Defendants’ evidence 
showed clearly that the east line was plainly marked 1792; 
that the northeast corner (hemlock) was marked on four 
sides 1792; that the west line was marked 1792 for about 
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100 rods to the hemlock sapling corner; that the hemlock 
sapling corner was 1792; that Irvine tract was actually 
located in 1792; that the Samuel Cooley was located in 1792; 
that Schraeder creek was correctly laid down on the Moore 
return, 100 rods north of the hemlock sapling corner. The 
evidence showed that the Betz tracts on the east were war- 
ranted 25 Feb., 1793, and surveyed July 4, 1798. The Betz 
called for a post on the northeast corner of the Moore. The 
Court instructed the jury that the plaintiff’s title would date 
from his warrant; that the survey was not returned to the 
land office till January 8, 1795; that they must find whether 
the draftsman at the land office, in making this map, (the 
return) made a mistake in putting the Betz tracts on for 
calls on the east, or whether the return was made in the 
office of the deputy surveyor after the Betz tracts were re- 
turned. There was no evidence that the Betz tracts were 
ever returned. 

Before giving this instruction, the Court had said to the 
jury: “In many instances he (the deputy surveyor) neglected 
to do his duty, and omitted ‘to do this, and made a draft in his 
office,” &c. The Court also said to the jury: “It may be dif- 
ficult to say whether the line was run in November, ’92, or 
July, ’93;” and in this connection said, “’tis not enough that 
he was there to survey other warrants that adjoined,” Xe. 
The Court also suggested a theory by which the jury might 
find that the actual marks corresponding with the Moore 
survey, in the west line, might be unheeded by finding that 
they were made to locate other warrants. The Court in- 
structed the jury: “that the undisputed evidence shows the 
Tybout was actually located on the ground in 1794.” The 
return of the survey put in evidence by the defendants 
showed that their corners were on the wrong side of the 
Schraeder creek. A connected draft of the Tybout and 
Irvine showed that the Schraeder creek would not come 
together by almost a mile; that the Geo, Moore is not indi- 
cated except as south of the Tybout on the Broadhead map 
of 1799, or the Flower map of 1828. 
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These maps did show the interference. Defendants called 
Joseph Powell, who admitted that he erased the dotted line 
running from the hemlock sapling corner north. The ver- 
dict was for defendants. The plaintiff moved for a new 
trial. To sustain his motion, he produced “extracts from 
deputy surveyor’s list of return,” which showed that the 
Moore, Irvine, Cooley, Henry Betz, and Joseph Betz, were 
all returned by the deputy surveyor on the 16th day of 
April, 1794. The court refused the motion, and plaintiff 
removed the case to this court. 


PLAINTIFF’s PoInts. 

1st. The Court is respectfully requested to charge the jury. 
The return of the survey of the George Moore warrant, as is 
shown by the evidence in this case, establishes, prima facie, 
that the said tract was located by a survey upon the ground 
as set forth in said return, and the burden of proof is upon 
the defendants to show to the contrary. 

2nd. That if the jury find from the evidence that the 
Schraeder creek located upon the ground across the west 
line of the George Moore, as indicated in the return of sur- 
vey, this is strong evidence of an actual survey. 

3rd, That slight marks upon the ground indicating an 
actual survey, should after the lapse of eighty-seven years, 
have great weight in repelling the charge of a chamber 
survey. 

4th. That in order for the jury to determine that the 
George Moore was actually run upon the ground as is shown 
by the return of survey, it is not necessary at this date, after 
a lapse of eighty-seven years, after the destruction of most of 
the timber by fire and the hand of man, that the marks 
of a survey of 1792 should be found on more that one of the 
lines. 

5th, If the jury believe that J. DeWitt, while acting as 
agent of E. A. Packer, was the attorney of the Schraeder M, 
& M. Co., and also a stockholder in said company, which 
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fact was unknown to said E. A. Packer, (and there is no 
evidence that he knew it,) any agreement, consent, or au- 
thority he gave to the said Schraeder M. & M. Co. to cut 
timber upon the land of said Packer, without the express 
authority of said Packer, was not binding upon said Packer, 
as against said Schraeder M. & M. Co., which knew that 
Jacob DeWitt was at that time agent for said Packer. 

1. Affirmed. 

2. Affirmed also, if the jury find that the Schraeder creek 
crossed the western boundary where the official map shows 
it crossed. If it does not, it is some evidence tending to show 
there was no survey in fact of that line in 1792. 

3. Affirmed, if such marks are original marks. 

4. Affirmed. 

5. Denied as a whole. DeWitt was the attorney of the 
defendant. If he acted honestly as such attorney, and hon- 
estly also as Packer’s agent, Packer would be bound by his 
acts and declarations. If he did not so act, Packer would 
not be bound. It is therefore a question for the jury. 


CHARGE. 

This is an action qg.c. f. It was commenced Feb. 26, 1877. 
Elisha A. Packer, of the city of New York, is the plaintiff. 
The Schraeder Mining and Manufacturing Company is the 
defendant. The plaintiff claims that the defendant, by its 
agents and employes, entered upon his lands in the year 
1867, 68, and 69, and cut and took therefrom over two 
million feet of lumber; that this lumber consisted of hem- 
lock, pine, and hard wood, and was of great value, to wit: 
of the value shown by his evidence, and he claims to recover 
the value of the timber as it stood in the tree, as the damages 
he sustained. 

To this claim and allegation the defendant plead not 
guilty and lib. ten., that is to say, the defendant denies that 
it cut any timber on plaintiff’s land—that whatever timber 
was cut was cut upon the lands of the defendant. The de- 
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fendant also avers, that even if the plaintiff did own the 
land where the timber was cut, his agent, Jacob DeWitt, 
aided in establishing what is known as the “painted line,” 
and said to the officers and agents of the defendants that 
Packer’s land extended only to that line, and they could cut 
as they pleased beyond it. Under the plea of lib. ten., the 
burden of proving title is on the defendant, but under his 
plea of not guilty, he may show title. 

The first question is, who owned the land, the plaintiff or 
defendant? If the plaintiff owned it when the timber was 
cut, he is entitled to recover, unless the acts and declarations 
of his agent, DeWitt, estops him. If the title of the land 
was in defendant, there was no trespass, and your verdict 
should be for the defendant. 

The plaintiff claims the land under the George Moore 
warrant. The defendant claims it under the Andrew Tybout 
warrant. He, plaintiff, has showed title in himself of the 
Moore tract, and the defendant in itself of the Tybout. 

The Moore warrant was issued April 27, 1792. It was not 
returned to the office, until;the 8th of January, 1795, but 
upon its face it states the survey was made Nov. 21, 1792. 

The Andrew Tybout warrant was issued 15 Feb., 1794, 
and surveyed 24 March, 1794. 

If there was a survey under the Moore warrant before the 
24th March, 1794, the time the Tybout was surveyed, the 
title under the Moore patent dates back the date of the war- 
rant; but it was not surveyed until after the Tybout was 
surveyed, then the title to the land was in the defendant. I 
mean by survey, actual survey on the ground. It was the 
duty of the deputy surveyor to go upon the ground, run and 
mark the lines, and establish the corners. In many in- 
stances he neglected his duty and omitted to do this, and 
made a draft in his office of a pretended survey, and returned 
it into the land office. These surveys so returned, but never 
actually made on the ground, are commonly called “ cham- 
her surveys.” It is claimed on the part of the defendant 
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that the survey of the Moore warrant was a chamber survey. 
This allegation presents the principal question as to title; 
for I think the undisputed evidence shows that the Tybout 
was located by actual survey in the year 1794. Had the 
Moore been surveyed before that time? To determine this 
question you must consider all the evidence bearing upon 
it. 1 think there is no dispute about but that the line for a 
long distance both north and south of the hemlock corner 
was run upon the ground in the year 1792. It is not enough 
that he was there to survey other warrants that adjoin it. 
Was he there, and did he survey the Moore warrant? Also 
the line south from the hemlock sapling corner bears the 
marks of 1792. There is a dispute as to the line running 
from the sugar corner to the hemlock sapling. The evidence 
on the part of the plaintiff tends to show that it was run in 
1794, while the evidence of the defendant tends to show it was 
runin 1792. The time it was run may have some weight in 
determining thedateof the Mooresurvey; forthere is no claim 
that the line on the south side of the Moore tract was run 
prior to 1875. None of the surveyors have been able to find 
any old marks on the line projected northerly from the 
hemlock sapling corner. If the jury find that the line was 
not run in 1792, it may have a bearing upon the question 
whether the Moore survey was made in that year, for it is 
probable the survey would run 94 perches on the west line 
to the hemlock sapling and run no further. Would it not 
indicate rather that the survey was of other warrants? 

As to the line between the sugar corner and hemlock sap- 
ling, the surveyors have brought in blocks, and they do not 
agree in the couunt of the number of grains. You are to 
determine its age under the evidence. If you find it was 
surveyed in 1794, it overthrows the defendants’ theory that 
it was a part of the survey of 1792, to wit; extension of the 
line which runs south from the hemlock sapling. If you 
find it was surveyed in 1792, has it not a tendency to show 
that it was a part of the survey of the line coming from the 
south to the hemlock sapling? 
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The evidence shows that the Joseph Betz and Henry Betz 
are on the east. Both were warranted in 1793, and surveyed 
July 4, 1793. This fact may bear upon questions as the 
date of the survey of the line south from the hemlock, and 
of the marks found upon that corner; for it may be difficult 
to say where a line was surveyed July 4, 1793—whether it 
was surveyed in 1792 or 1793. The official copy of the 
Moore calls for the Betz on the east. This may be the mis- 
take of the draughtsman at the land office; but is it a mis- 
take? Has it not a tendency to show a chamber survey— 
one made after the Betz had been surveyed and returned to 
the land office? It (George Moore) calls for vacant land on 
the north. The Gobett tract is there, but it was not war- 
ranted until 1794. The call, therefore, is correct, and ought 
it not to have called for vacant land on the east, if it had 
been actually surveyed November 21, 1792? It was vacant 
land on its east November 21, 1792. The Betz warrants had 
not then been issued, and unless the draughtsman at the 
land office made a mistake, they could not have been put 
on as calls, because they did not then exist. 

Again, it is proper for the jury to take into consideration 
the course of the streams as indicated by the official draft, to 
determine whether the Moore was surveyed in 1792. (The 
attention of the jury was called to the water courses as indi- 
cated on the different maps, and also where the Schraeder 
creek crossed the west line of the Moore.) To determine 
whether the Moore tract was actually surveyed in 1792, the 
original marks on the ground, if any, are the strongest and 
best evidence. If it is doubtful whether the marks were 
made in at that time, then the jury should consider the calls 
—water courses, If the official drafts show a correct loca- 
tion of the water courses, it is evidence to show actual survey. 
If they are not so laid down, it is evidence which may have 
a tendency to show that there was no actual survey. [If, 
after examining this evidence, there is still doubt, it 1s proper 
to consider the old maps in evidence—Broadhead’s map of 
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1799, and Flowers’ map of 1828. It is proper to consider 
these maps as parts of the evidence. They show where the 
Tybout was located then, to wit: 1799 and 1828. The Moore 
tract is not indicated on either map, except as south of the 
Tybout. | 

If -after considering all the evidence, you find that the 
Geo. Moore was not surveyed in 1792, and find that Tybout 
was surveyed in 1794, and before Moore was surveyed, that 
ends the case, and your verdict should be for the defendant. 
If the Moore was surveyed in 1792, the title was in plaintiff, 
and as we have already stated, he is entitled to recover 
whatever damages he sustained, unless he is estopped by the 
acts and declarations of his agent, and therefore if you find 
the Moore was surveyed prior to 1794, then you must con- 
sider the evidence relating to Jacob DeWitt’s agency. Was 
he agent of Packer, and had he the authority to establish 
the lines of his lands? He was the attorney of the Schraeder 
Land Co., but this did not make him incompetent, if he acted 
in good faith towards Packer. If he did not, Packer would 
not be bound, if he did not know DeWitt was the attorney 
of the Schraeder Land Co. If you find he was Packer’s 
agent—acted in good faith—had power to consent and did 
consent, for Packer, to the running and establishing the 
painted line—agreed upon Walker to run it, and for Packer 
told the officers and agents of the Schraeder Land Co. that 
Packer’s land extended to that line, and they could cut on 
the tract now in dispute, the plaintiff cannot recover, although 
you find the Geo. Moore was surveyed in 1792. (The Court 
here called the attention of the jury to the evidence relating 
to DeWitt’s agency, power, acts and declarations.) 

If you find for the plaintiff, the measure of his damages 
under the pleadings, is the value of the timber at the time 
it was cut down and taken away, from which you may add 
interest from that time to this. : | 

(Defendant’s points answered and filed.) 
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SPECIFICATIONS OF ERROR. 


The Court erred in charging the jury as follows: 

1. The Moore warrant was issued April 27,1792. It was 
not returned into the office until January 8, 1795. 

The Court erred in charging the jury as follows: 

2. If there was a survey under the Moore warrant before 
March 24, 1794, the time the Tybout was surveyed, the title 
under the Moore patent dates back to the date of the warrant. 

The Court erred in charging the jury as follows: 

3. I mean by survey, actual survey on the ground. It was 
the duty of the deputy surveyor to go upon the ground, run 
and mark the lines and establish the corners. In many 
instances he neglected his duty and omitted to do this, and 
made a draft in his office of a pretended survey, and returned 
it into the land office. These surveys so returned, but never 
actually made on the ground, are commonly called chamber 
surveys. It is claimed, on the part of the defendant, that 
the survey of the Moore warrant was a chamber survey. 
This allegation presents the principal question as to title. 

The Court erred in ‘chargitig the jury as follows: 

4. For I think the undisputed evidence shows that the 
Tybout was located by actual survey in the year 1794. 

The Court erred in charging the jury as follows: 

5. Had the Moore been surveyed before that time? To 
determine this, you must consider all the evidence bearing 
upon it. I think there is no dispute but that the line fora 
long distance, both north and south from the hemlock cor- 
ner, was run upon the ground in the year 1792. ’Tis not 
enough that he was there to survey other warrants that adjoin 
it. Was he there, and did he survey on the ground the 
Moore warrant? 

The Court erred in charging the jury as follows: 

6. None of the surveyors have been able to find any old 
marks on the line projecting northerly from the hem. sap. 
corner. If the jury find that line was not run in 1792, it 
may have a bearing upon the question whether the survey 
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was made in that year, for is it probable the surveyor would 
run 94 perches on that line to the hemlock sapling and run 
no farther? Would it not indicate rather that the survey 
was of other warrants? 

The Court erred in charging the jury as follows: 

7. As to the line between the sugar corner and hemlock 
sapling. The surveyors have brought in blocks, and they 
do not agree in their counts of the number of the grains. 
You are to determine its age from the evidence. If you find 
it was surveyed in 1794, it overthrows the defendant’s theory 
that it was a part of the line which runs south from the 
hemlock sapling corner. If you find it was surveyed in 
1792, has it not a tendency to show that it is a part of the 
survey of the line coming from the south to the hemlock 
sapling ? 

The Court erred in charging the jury as follows: 

8. The evidence shows that the Joseph Betz and Henry 
Betz are on the east. Both were warranted in 17938, and 
surveyed July 4, 1793. This fact may bear upon questions 
as to the date of the survey of the line south from the hem- 
lock and of the marks found upon that corner. For it may 
be difficult to say where a line was surveyed July 4, 1793, 
whether it was surveyed in ’92 or ’93. 

The Court erred in charging the jury as follows: 

9. The official copy of the Moore calls for the Betz’s on 
the east. This may be the mistake of the draughtsman at 
the land office, but is it his mistake? If not, has it a tend- 
ency to show a chamber survey—one made up after the 
Betz’s had been surveyed and returned to the land office? 
It (Geo. Moore) calls for vacant land on the north. The 
Gobett tract is there now. But it was not warranted until 
1794. The call therefore is correct, and ought it not to have 
called for vacant land on the east, if it had actually been 
surveyed on Nov. 21,1792. The Betz warrants had not then 
been issued, and unless the draughtsman at the land office 
made a mistake, they could not have been put on as calls, 
' because they did not then exist. 
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The Court erred in charging the jury as follows: 

10. If after examining all the evidence there is still doubt, 
it is proper to consider the old maps in evidence—Broad- 
head’s map of 1799, and Flower’s map of 1828. It is proper 
to consider these maps as parts of the evidence. They show 
where the Tybout was located then, to wit: 1799 and 1828. 
The Moore tract is not indicated on either map, except as 
south of the Tybout. 


ARGUMENT. 


1. “Prior to 1800 the Surveyor General indorsed no ac 
ceptance upon returns.” In this the indorsement upon the 
return was the only evidence as to the time the return was 
made, which was in these words: “ Ret’d, &c., 8 Jan’y, 1795. 
This showed there had been a return prior to this date— 
“When a survey is found in the office, without any marks or 
other evidence when it was returned, it becomes a matter of 
fact for the jury to determine when it was returned; and it 
is error in the Court to give a legal direction on the subject.” 
—4 W., 132. 

2. The George Moore warrant is for “400 acres of land 
adjoining or near land this day granted to Samuel Temple.” 
This contains no location such as is required for the incep- 
tion of title: Duncan vs. Curran, 3 Binn., 14; Chambers vs. 
Mifflin, 1 P. & W.,74. This instruction gave the warrant 
too great force, the excess of which was taken from the sur- 
vey, which was the object of attack by defendant. “Precisely 
descriptive warrants are those which so clearly describe the 
land that it can be readily identified and the warrant applied; 
they take title from their date. A vaguely or loosely de- 
scriptive warrant taken from the survey.”—23 P. F. 8. 310. 
Plaintiff by his counsel, in opening his case to the jury, 
claimed title from the date of the survey; that the survey 
was the inception of title and until this was actually made 
he had no location. In closing his case he claimed title from 
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Nov. 21, 1792, which was the date of his survey. The in- 
struction of the Court, threw him in an apparent error before 
the jury which could have had no other than a bad effect. 
After retiring, it is probable the first inquiry of the jury was, 
what is the date of plaintiff’s title? Answer: He claimed 
from his survey, but in this was wrong. ‘This injured plain- 
tiff by taking the foundation from his first position, and by 
making the necessity for an early survey less apparent, by 
placing it simply as a link in his chain of title instead of the 
head of it, or the very object from which his title dated. 
“The instruction was undoubtedly erroneous and for this we 
must reverse the judgment. It is no answer to such an error 
that elsewhere in the charge the doctrine may have been 
accurately stated, &c. We could not affirm a judgment on 
such a verdict without affirming an error.”—Riddleburg Coal 
Co. vs. Rogers, 15 P. F.S., 418. Unless it can be said the 
error could have done no harm the judgment must be re- 
versed.—9 W. N. C., 283. His Honor also erred in this, in 
assuming the Tybout was actually located in 1794. 

3. There was no evidence in this case that the deputy sur- 
veyor “in many instances neglected and omitted to do his 
duty.” According to this the presumption is, that the officer 
who was acting under oath, did not do his duty unless the 
affirmative is proved. This is in direct contradiction to what 
C. J. Tilghman said in 4 8S. & R.,293: “Had the charge been 
that great regard should be paid to the return of the sur- 
veyor, and that slight proofs of lines or corners marked, 
would justify the jury, &c. I should have heartily agreed to 
it.” Again, on page 294: “ Neither should I object to a charge 
which pressed upon the jury the propriety of presuming that 
a sworn officer had told the truth,” &c. This case last re- 
ferred to, was tried thirty-three years after the survey had 


been made. Our case is eighty-seven years after, or fifty-four 


years more. “A chamber survey is not zpso facto a void act.” 
—Glass vs. Gilbert, 8 P. F. 8. 291. This instruction, after 
assuming the Tvbout located, and adding: “It is claimed on 
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the defense that the survey of the Moore warrant is a 
chamber survey; this allegation presents the principal ques- 
tion as to title”—threw us into the arms of the enemy with- 
out weapons. The presumption was that the officer did his 
duty.—Meade vs, Hay, 3? Y.,71; Wilson vs, Horner, 9 P. F. 
S., 164, 

4, The Schraeder Creek, which is large enough to float 
logs, is not laid correctly, in their return; the creek will not — 
come together by almost a mile, and their corners are on the 
wrong side of the creek. See connected draft of the Irwin 
and Tybout, No. 2, and the return of the Tybout, No, 5. 

5. If the line from the hemlock corner, both north and 
south was run in 1792, which corresponds with the date of 
the Moore survey, this was sufficient to impel the allegation 
that the Moore was a chamber survey, and the Court should 
have so stated to the jury. “One line, or a part of a line, of 
an old survey, found on the ground, made the whole good,” 
—~ Norris vs, Hamilton, 7 Watts, 97. “It is sufficient evidence 
of an actual survey to show that any part of it was made on 
the ground,”—-13 Serg. & Hawl, 113. “It is not essential to 
the validity of a survey fn all cases, that the deputy surveyor 
should have gone on the ground to execute the wrrrant; if 


the land be bounded, &c,, it is sufficient.”—2 Watts, 390. “Tf 


it be by the adoption of old lines, or older surveys, made 
under authority of law, to the same extent that is necessary 
to make a good suryey on the ground, it is as valid as though 
done by running and marking the line afresh.”-——Glass vs, 
Gilbert, 8 P, F. 8., 991. “The adoption of old lines legally 
made js as good as the marking of new lines, the rule in such 
cases heing not to re-mark.” —Ibid. 

6. The surveyors all found Schraeder creek correctly laid 
down as crossing this line at a point more than one hundred 
rods north of hemlock sapling corner. “For in a case like 
the present, where lines corresponding with those set forth 
in the return of the survey, are found marked on the ground, 
there is but one conclusion to be drawn, which is, that they 
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‘were intended, and must be construed as the true boundaries 


of the survey returned.”—Adams vs. Jackson, 4 W. & S., 82. 
That the line could not be found eighty-seven years after 
survey was made is no evidence the line was not run.” — Bellas 
vs. Levan, 4 Watts, 294. That the west line extended north 
from the hemlock sapling corner, there could have been no 
fair dispute. The creek was correctly laid, crossing this line 


— more than one hundred rods north of this corner. That the 


‘line extended there was a “violent presumption—a legal 
conclusion.” —10 Casey, 469. 

7. Trescott, a witness produced by the defendant, explained 
the line from the hemlock sapling corner, across to the sugar 
corner. See Appendix, 156. This witness, in his cross-ex- 
amination, says he found the west and eastlines mark for the 
Moore. He also says the hemlock at the northeast corner 
was marked on four sides, 1792. Old marks were found on 
the north line, but they could not be counted with certainty. 
The idea of explaining away lines corresponding with an 
official return, 87 years after the survey was made, is new 
and should be strangled at once. The theory that the line 
running across the Moore is an extension of the west line ot 
the Cooly, Hardy and Moore is too absurd to think of. When 
they got to the sugar corner, in the east line of the Moore 
they must have talked politics, quarreled, fought, and then 
some ran north and some ran south, for the whole evidence 
shows this line of 1792 extended for miles, both north and 
south. 

8. There was no evidence that the Betz tracts were ever 
run. The Henry Betz called for a post at the northeast cor- 
ner of the Moore. See connected draft No.3. The witnesses 
all testified that a mark made in July would show a split in 
the grain. The marks on this line did not show this. It 
was a plain 1792 line. The presumption was that the east 
line of the Moore was adopted for the west line of the Betz, 
and not re-marked. The directions were not to re-mark, but 
to adopt: 12 Wrt., 38. “In Covert vs. Irwin, 3S. & R., 288, 
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it was ruled, that when a new survey is made, calling for the 
lines for an old survey, there is no occasion to mark the lines 
anew. ‘There is not only no occasion to mark the lines anew. 
There is not only no occasion for it, but™it is obviously im- 
proper; as double marks are apt to make confusion, and the 
new survey is as well identified by referring to the old lines 
as if each boundary tree was remarked over again:” Caul vs. 
Spring, 2 Watts, 395. The evidence showed it was not the 
custom to re-mark, and it has been decided at least twenty 
times that old lines should be adopted as new marks to avoid 
“confusion and perhaps fraud.” The Moore, Cooly, Hardy 
and Seely were surveyed in a block. See Appendix, 127, 
and connected draft No. 3. Every surveyor called said the 
Cooly was located in 1792. This was shown by the marks 
on the trees, and by the three creeks which crossed this east 
line. See draft No. 3. “It is said the Stembech was a chamber 
survey. We see no evidence of it. If lines are now upon 
any part of the block to which it belongs, (and that was un- 
questioned,) then the Stembech was from the time of its return 
into the land office an gctual appropriation of the ground, 
for marks upon any part of the block belongs to each tract 
of the block:” 4 P. F.S., 198. Myer, Spaulding and Walker, 
all experienced surveyors, who were called by the plaintiff, 
testified the east line was run in 1792. They also testified 
that the hemlock was marked for the northeast corner of the 
Moore. The defendants called but two surveyors, Alden and 
Trescott. They both swore the line east of the Moore was a 
1792 line; that the hemlock was marked for a corner in 
1792. The Court was as full of theories for the defendants 
as they were of excuses. They claimed that the west line 
of the Cooly, which is also the east line of the Irwin, was the 
Broadhead line; that this line came north to the hemlock 
sapling corner, which is the northeast corner of the Irwin; 
that it extended west across the Moore to the sugar corner; 
that it then ran:north along the west of the Betz, east of the 
Govet, &e.; that it was a 1792 line. The Court presents this 
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to the jury in order to explain away the 1792 line we showed 
west of the Moore: Now, when we claim that this line east 
of the Moore locates it, then his Honor says, “It may be dif- 
ficult to say whether it was surveyed July, ’93, or Nov., ’92.” 
‘This was enough to make a man, who had driven oxen; ex- 
press himself emphatic. 

9. This instruction left but a single question for the jury; 
did the draughtsman make a mistake in putting the Betz 
tract on as calls on the east. It was put sharp, and ended 
with the words, “ but it is his mistake.” We frankly admit 
that we do not see how a draughtsman could make such a 
mistake. It would be still more difficult to make such a 
mistake, and still have the Betz tracts just where they belong. 


We admit still further ¢f a “ RETURN OF SURVEY” calls for ad- 


joining tracts of land for which no “ APPLICATION ” had been filed 
or made, nor “WARRANT” applied for or issued, nor “ LOCATION ” 
established until after such survey shows to have been returned, 
then a circumstance would appear which should be explained. A 
deputy surveyor has power to add a line; change a line; add 
a call; erase a eall, or make a re-survey at any time before 
making his return. Until it is returned it is entirely under 
his control: after the return his authority has ended. “In 
making an official survey intended to adjoin an old survey, 
if by mistake it does not adjoin, the error may be corrected 
at any time before the survey be returned:” 4 W. & S., 348. 
“ After the return of survey, nothing but an order of re-survey 
could order an enlargement or diminution of it. The au- 
thority of the deputy was exhausted by the return:” 4 Wrt., 
267. “The presumption that the survey was made as re- 
turned stands until it is overthrown by facts:” IJbid., 268. 
The evidence shows that George Moore paid all the fees and 
moneys he was required to pay to perfect his title. Why, or 
how the surveyor came to put the Betz on for calls we do not 
pretend to tell. George Moore may have seen the return the 
deputy was about to make and expressed dissatisfaction. 
The surveyor may have said, well I have since located the 
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Betz tract on the east. I will put it on fora call, and this 

will help you to find your tract. Again the Surveyor Gen- 
eral may have demanded the deputy to make his return more 
explicit, and for this reason the call was added. It may be 
that the Joseph Betz and Henry Betz were applied for at the 
same time the Moore application was made, and that the 
Betz applications were for lands lying directly east of lands 
granted to George Moore. It is morethan probable that be- 
fore the deputy returned the Moore he had located the Betzs’, 
and for the purpose of making his work complete put them 
in for calls. “ With respect to the execution of lines, etc., 
the practice had been for the surveyor to run and mark the 
boundaries on the ground and afterward calculate the con- 
tents. They would then add to or diminish the quantity, etc., 
and in case of great mistake make a re-survey. After the 
return of the survey in the office of the Attorney General 
the lines could not be extended without a new warrant, the 
former being functus officio:” 3:Y., 401; 4 W. & S., 75-6; 2 W,, 
400; 7 Wrt., 197; 4 W.& S, 348. Ifthe deputy could do all 
this he certainly could add a call. “ Every presumption is in 
favor of a draft of survey certified by the proper officer. It is 
powerful evidence that a survey was fairly, regularly, and legally. 
made: 3 Y., 71; 9 P. FS, 164. (Opinion by his Honor, 
now ©. J.) Again we say, this instruction made the calls in . 
the returns paramount to the marks on the ground which is 
clearly error: 15 P. F. S., 416. “The marks on the ground 
is the original; the draft is no more in fact than the evidence 
of it, which from the nature of the thing is the evidence un- 
til corrected by the original which is the work on the ground. 
The cases to prove this are too numerous for citation here:” Ibid., 
418. “All that the learned judge said upon the strong pre- 
sumption in favor of the regularity of these surveys, and that 
they were actually made upon the ground either by original 
or legally adopted lines was very proper and necessary :” 8 P. F. 
S., 290. “It would be the height of injustice to affect an hon- 
est claim to lands by the oversight of a survey or in making 
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his return. Such return is but evidence of the survey. What 
has been done on the ground is the real survey, and has been 
often so determined:” 3 Y., 582. “Seeing the Court under- 
took to refer in their charge to the jury to some of the evi- 
dence and the circumstances testified to by the witnesses, it 
would have been right, in order to prevent the jury from 
being misled to have brought everything to the notice which 
had any bearing upon that question:” 7 W. & 8, 82. The 
eyidence showed beyond a question that the Moore was 
located on the 22 Nov., 1792, or one day after the return 
shows it was surveyed. The Robert Irwin was surveyed Nov. 
22,1792. The defendants proved this, and so did the plain- 
tiff. This was not only undisputed, but admitted. A con- 
nected draft from the land office of the Robert Irwin and the 
Andrew Tybout was put in evidence, (see No. 2,) and this 
draft calls for the George Moore on the east, as a call for the 
Irwin. It also shows that the “ Hem. Sap. cor.,” the north- 
eastcorner of the Tybout is in the west line of the Moore. 
It also shows that the Moore does not corner there, but that 
it extends north, just as plaintiff surveyors found it. It was 
decided unfair for the Court not to call the attention of the 
jury to this after what was said about the call on the east. 
If the Court had left out some of the repetitions about the 
east call, and mentioned this just once, we should have felt 
differently, and the verdict would doubtless have been for 
the plaintiff. When the evidence closed the plaintiff had a 
powerful strong case. His was the older title; this was not 
disputed. He put in evidence a warrant for the land in dis- 
pute, which was regular; a return of survey duly certified 
which was regular; a patent from the Commonwealth, which 
was regular; and followed this by a perfect chain of title. 
He then called the surveyors who located his tract by marks 
on the ground corresponding with his survey, all of which 
was swept from him by the charge of the Court as clean as 
if a western cyclone had done it. Nowhere in the entire 
charge does the Court even intimate that there is a legal pre- 
sumption in favor of the plaintiff. ° 
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10. The Flowers map showed that the George Moore ran 
north just as we claimed. The interference was plainly in- 
dicated; see Flowers’ map. The Broadhead map showed 
the interference also. The line north from the hem. sap. 
cor. was indicated by a dotted line. Mr. Powell had almost 
entirely erased this line. (See his testimony, page 238, in 
the Appendix.) The defendants showed nothing to justify 
the Court in submitting the question of “chamber survey.” 
The defendants made no showing such as is required to make 
a chamber survey. They did not show that the application 
for the Moore was faulty; they did not question the warrant 
or return. The plaintiff showed warrant, survey, patent, 
east line, west line, north line 1792; that the Irwin was 
located on the west and called for the Moore; that the Cooley 
was located on the south, and called for the Moore; that* 
these tracts were located respectively, the Cooley the same 
day as Moore, the Irwin next day; that the Temple, which 
is mentioned in our warrant, was located east of the Moore, 
and one day before. Under this showing the plaintiff was 
entitled to the verdict. - . 

Upon the motion for a new trial, which the court refused, 
the plaintiff presented to the court the extract from the 
“List of returns,’ which appears at the last of the Appendix. 
The return of the Cooley was also presented at same time. 
The first shows that the Betts, Cooley, Irwin, &c., were all 
returned on the same day, to wit: April 16, 1794. 

D. C. DEWITT, 
Attorney for Plaintiff. 
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In the Supreme Court of the United States. 
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No. 1084. October Term, 1885. 


SCHRAEDER MINING AND MANUFACTURING 
Company, Plaintiff in Error, 
US. 
EvisHa A. Packer. 


In Error to the Cireutt Court of the United 
States for the Western District of 
Pennsylvania. 


Brief of D. C. DeWrrtr and C. H. Axes, Attorneys 
for Defendant in Error, on Motion to 


Dismiss or Affirm. 


Jupp & DETWEILER, PRINTERS. 


Service of a copy of within motions, notice and brief on 
me this, the 27th day of March, 1886, is hereby admitted. 
_JNO. F. SANDERSON, 
Attorney tor Plaintiff in Error. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1885. 


No. 1084. 


SCHRAEDER MINING AND MANUFACTURING COM- 
PANY, PLAIntirF In ERROR, 


Us. 


ELISHA A. PACKER. 


Now comes the above named Elisha A. Packer, by D. C. 
DeWitt and Charles H. Armes, his attorneys, and moves— 

First. That the writ of error be dismissed, because no 
sufficient security bond has been given to entitle the plain- 
tiff in error to sue out said writ, the only bond found in the 
record executed by the plaintiff in error being one which is 
uncertain and indefinite as to the judgment to which it may 
pertain, and uncertain and indefinite as to the court and the 


cause in which it was made. 


Second. The defendant in error further moves that the 
judgment of the circuit court be affirmed, because the ques- 
tions raised are trivial, and it is manifest that the writ of 


error was sued out for delay only. 


D. C. DEWITT, 
C. H. ARMEs, 
Attorneys for Defendant in Error. 
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To JoHn F. SANDERSON, Esq., Towanda, Penna., 
Attorney for the above-named Plaintiff in Error. 


Str: Take notice that the foregoing motions will be called 
up and submitted to the court on Monday, the 19th day of 
April, A. D. 1886. 

D. C. DEWirr, 
C. H. ARMEs, 


Attorneys for Defendant in Error. 


THE CASE. 


The parties to this suit are owners of contiguous timber 
lands. The plaintiff below (the defendant in error here) 
owned a tract which was surveyed in 1792, in the warranty 
name of George Moore (printed Record, pp. 24, 25), and the 
defendant below (the plaintiff in error here) owned an ad- 
joining tract, surveyed in 1794 in the name of Andrew 
Tybout. (Rec., p. 27.) These surveys lapped or interfered, 
so that the latter covered 320 acres of the Moore tract. 
(Rec., p. 34.) 

The defendant below removed the timber from this 320 
acres, and the plaintiff below, as owner (under mesne con- 
veyances), sued in trespass, in the year 1877, in the court of 
common pleas of Bradford county, Pennsylvania, to recover 
damages. (Rec., p. 5-6.) The pleas were not guilty and 
liberum tenementum. (Rec., p. 54.) 

The case was tried in the court of common pleas, where a 
verdict and judgment were rendered for the defendant below. 
(Rec., 1.) The supreme court of the State reversed that judg- 
ment on proceedings in error, and sent back the case for 
another trial. (Rec., 2.) Another trial was had, which re- 
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sulted in a verdict for the plaintiff in the sum of $8,900. 
The judge set this verdict aside, and granted a new trial. 
Another trial was then had, which resulted in a verdict for 
the plaintiff for $10,101.60. 

The judge thereupon ordered that unless the plaintiff 
remit one-half of the amount of the verdict a new trial 
be granted. The remittitur was not made, and the judge 
set aside the verdict and ordered a new trial. (Rec., 2.) 

The plaintiff below, who was a resident and citizen of the 
city and State of New York (the defendant below being a 
corperation of the State of Pennsylvania) thereupon caused 
the action to be removed to the United States circuit court 
for the western district of Pennsylvania (Rec., p. 8-12), on 
the ground of prejudice or local influence, under paragraph 
third, section 639, Revised Statutes of the United States. 

The defendant below moved to remand to the State court— 
Ist, on the ground that it was too late to remove (Rec., p. 13); 
and, 2d, that the parties plaintiff were not all citizens of 
another State. (Rec., p. 13.) 

The court refused to remand, and the defendants excepted. 
(Rec., p. 16.) 

The defendant then obtained leave to file a further plea 
(Rec., p. 3), and thereupon filed a plea of the statute of lim- 
tations; which said plea the court ordered to be stricken out 
as having been inconsiderately allowed to be filed. (Rec., p 
17.) The court subsequently granted a rule to show cause 
why the said defendant should not be allowed to plead the 
statute of limitations. The rule was discharged. (Rec., p. 3.) 

The case was tried in the United States circuit court be- 
fore Mr. Justice Bradley and the circuit judge (McKenna) 


and a jury. 
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The plaintiff deduced title through mesne conveyances 
under said warrant of survey of 1792. (Rec., p. 24.) The 
defendant offered to give evidence to show that said Moore 
warrant was not actually surveyed upon the ground and 
the locations made according to the return of survey; to 
which offer objection was made by the plaintiff on the ground 
that, twenty-one years and upward being elapsed from the 
date of the Moore survey, there was a presumption, juris et 
de jure, that the said survey was made as returned. 

The court sustained the objection, and the defendant ex- 
cepted. (Rec., p. 31.) 

The evidence of the defendant tended to show that in the 
year 1866, before any dispute arose about said boundary, a 
line was runand painted by a surveyor, which line one Jacob 
De Witt, as attorney for the plaintiff, not knowing where the 
boundary was, assented to. (Record, bottom page 31 to 33.) 
Upon this subject the record shows as follows: 


“ Upon the subject of thealleged agreementas to the painted 
line the court charged the jury— 

“1. The contention of the defendant that its title to the 
land in dispute became established and valid as between 
itself and the plaintiff by the consent and acquiescence given 
by Jacob De Witt, the plaintiff’s agent, to the painted line 
made by Mr. Walker in 1866 cannot be admitted. 

“The assent given to that line by Jacob De Witt was not 
given to it as a compromise line yielded to for the purpose 
of ending a dispute or difference between the parties, for 
there was nosuch dispute or difference. They had no knowl- 
edge that the George Moore survey belonging to the plaintiff 
interfered with the Andrew Tybout survey of the defend- 
ant’s predecessors axd grantors. 

“The intimation thrown out by Mr. Walker, in presence 
of Jacob De Witt (if such was the fact), that there was some 
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interference on the Tybout tract, was not sufficient notice of 
the interference that actually existed, especially as Mr. Walker 
immediately added that he had put the line where he thought | 
it ought to be and where it always had been. 

‘“No question of title had arisen between the parties, and 
this observation of Walker, if made at all, was not such as 
to awaken De Witt’s mind to the character of the conflict that 
actually existed between the titles. 

“2. It cannot be conceived for a moment that if the plaintiff 
or his agent had known of this interference (his being the 
superior title) he or the agent would ever have consented to 
the line that was run. 

“Tf with full knowledge of his rights he had consented to 
it, it would have presented a different question. 

“But there is no evidence that he or his agent, or those 
acting for the Schrader Company, had any knowledge or 
notice of it whatever. 

“Tt was a clear mutual mistake; one that ought not to 
conclude or bind the plaintiff to the loss of his land. 

“3. It is a question of error and mistake. It is not a 
question of consentable or compromise line at all. 

“In our opinion, there is not sufficient evidence in the 

case to be submitted to the jury for them to deliberate on 
the question whether the painted line was a compromise line 
knowingly adopted by the parties so as to bind them in ref- 
erence to the now acknowledged interference of the surveys. 

“4. But, in our view this case, in which a boundary line 
has been adopted by mistake, has nothing of license in it. 
There was no intention to give a license. The transaction 
has not a single element of license. It wassimply a mutual 
mistake in the location of the line which was supposed to 
separate the respective lands of the parties. 

5. We charge you, therefore, that if the painted line was 
assented to by the plaintiff’s agent in ignorance of the true 
boundaries of the plaintiff’s land, and in ignorance of the 
interference between the Moore and- the Tybout surveys, 
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then the defendant was not protected by that line from the 
action of trespass in taking and carrying away the timber 
from the plaintiff’s land, and as there is no sufficient evidence 
to show that the plaintiff or his agent knew the true bound- 
aries, and knew of the interference between the said surveys 
at the time of the cutting, you are to presume under the 
circumstances of the case that they were ignorant of the 
same.” : 


Defendant gave in evidence a deed in fee from the plain- 
tiff below to said Jacob De Witt for the locus in quo, dated 
November 2, 1869, filed as Exhibit Q (Record, p. 33). 

In rebuttal, the plaintiff gave in evidence an agreement 
between himself and said Jacob De Witt, showing said deed 
to have been coupled with a defeasance (Record, p. 33). (See 
Exhibit “R.”) In connnection with this paper plaintiff 
testified that said De Wit did not compiy with the condi- 
tions therein expressed until about October 1, 1870, at which 
period he sold the land to said De Witt (Record, p. 33). 

Upon this point the court instructed “the jury that the 
plaintiff, if entitled to recover at all, was entitled to recover 
damages for all cutting and carrying away of timber from 
the disputed premises up to the time that he actually sold 
the property to Jacob De Witt, which according to his testi- 
mony, was the first day of October, 1870.” 

The defendant asked certain instructions to the jury, 
which the court refused to give (Record, pp. 39, 40, 41). 

The jury rendered a verdict for the plaintiff below and 
against the defendant below in the sum of $8,000 (Record, 
p. 21), upon which judgment was entered June 5, 1885. 
Defendant filed seventeen assignments of error, raising four 
questions of law (Record, p. 52); and sued out this writ of error 
June 11, 1885, removing the cause to this honorable court. 


" Bw oe 


oS —_—— EP. 


mem a, 


7 


Argument. 


First. The security bond (Record, p. 25) executed by the 
plaintiff in error—like the bond in the case of New Orleans 
Insurance Co. vs. Albra Co., 112 U.S., 506—does not specify 
the term at which the judgment was rendered, and there- 
fore does not sufficiently describe the judgment, nor does 
it describe any certain case in any court at the time it was 
made, executed, or approved. The bond is uncertain and 
defective in other respects. The caption is as follows: 


“ Bond. 
“Supreme Court of the United States. 


“ Schrader Mining and Manufacturing Company 
vs. 


“Elisha A. Packer.” 

To say that this bond was made in the circuit court is to 
contradict, alter, and change the instrument, which on its 
face is entitled in the “Supreme Court of the United States.” 

The bond, on its face, purports'to have been made in an 
original cause in this court, where the Schrader Company is 
plaintiff and Packer is defendant. The plaintiff in the cap- 
tion is not the party named as plaintiff in the body of the 
bond, nor is the party named as defendant in the body of 
the bond the same as the defendant in the caption. The 
instrument on its face describes two cases—one in this court, 
wherein the “Schrader Mining and Manufacturing Com- 
pany ” is the plaintiff, and the other in the circuit court of 
the United States for the western district of Pennsylvania. 

Second. In support of the motion to affirm, the counsel 
for the defendant in error respectfully submit : 

The first error assigned, to wit, “the court erred in refus- 
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ing to remand the cause to the State court.” (See printed 
page of record 52 for the error, and 16 for the exception and 
reasons.) This case was removed under paragraph 3 of sec- 
tion 639, Revised Statutes. 

The first reason, “that the application for the removal 
was not made in time,” has been decided in Hess vs. Reynolds, 
113 U.S. Rep., at page 73. In this case Mr. Justice Miller 
says: “An application for removal under that clause is in 
time if made before the trial or final hearing of the cause in 
the State court.” The second réason is sustained by no evi- 
dence. The petition for removal (see printed page 8) is 
conclusive against it. 

The second error assigned is not based upon any excep- 

_ tion. (See error, printed page 52.) It is as follows: “ The 
learned court erred in refusing to allow the defendant be- 
low to plead the statute of limitations.” All the record 
shows may be found on pages 5 and 17 of the printed rec- 
ord. The rule was discharged, but whether by consent or 
otherwise, the record does not show. 

The assignments of error from 3 to 7 (see printed pages 
52, ’3, ’4, 5, 6, and ’7) raise but a single question, which is, 
Could the defendant below contradict the plaintiffs return of 
survey ? If it could, there is meritin these assignments; if 
if it could not, they need no farther consideration. This 
question is decided by the supreme court of Pennsylvania in 
this very case. (See Packer vs. Schader Mining and Manu- 
facturing Company, 1 Out., page 379.) Mr. Justice Bradley 
followed this opinion closely, as he is directed to do. by the 
law as settled in Leffingwell vs. Warren, 2 Black., page 599. 

The opinion of the supreme court of Pennsylvania in 
this case is tho last decision on the question, and that the 
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question was correctly disposed of is shown in the clear 
charge of Mr. Justice Bradley, when the whole charge is con- 
sidered. (See Record, page 33, beginning at the bottom and 
continuing to bottum of page 35.) | 

The assignments of error from 8 to 15 (see printed pages 
o7, 8, and ’9) raise but a single question, and may be con- 
sidered together. The defendant below offered to show that 
a compromise line had been agreed upon by the parties 
which would give it the Jand in question. After hearing 
all the testimony the defendant had to offer, the court con- 
sidered it not sufficient, and refused to submit the question 
to the jury. In order to understand and dispose of these 
assignment of errors, it is only necessary to read the charge 
of Mr. Justice Bradley, beginning at the bottom of printed 
page 35 and including balance of the charge. 

The two remaining assignments of error (see printed page 
59) may be censidered together. They raise the question 
that no timber after November 2, 1869, could be recovered 
for. The deed referred to will be found on printed page 49. 
The deed was not put on record till 1872. (See bottom page 
50.) The purpose for which the deed was given is shown in 
Exhibit R, printed page 51. That the agreement was not 
complied with, and that Packer did not sell the land till 
about the Ist of October, 1870, see answer to defendant’s 
points on printed page 59. 

The charge of the court was therefore right. 

We respectfully submit that if the writ be not dismissed 
the judgment should be affirmed. 


D. C. De Wirt, 
C. H. ARMEs, 
Attorneys for Defendant in Error. 
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IN THE SUPREME COURT 


Bic a0 ART aren 


OCTOBER TERM, 1885. _ 


No. LOS 4. 


THE SCHRAEDER MINING AND MANUFACTURING 
-CO., PLAINTIFF IN Error, 


Us. 


ELISHA A. PACKER. 


Reply of Defendant in Error on Motion. 


The motion of the plaintiff in error for leave to file an 
additional bond, ought not to prejudice the pending motion 
to affirm. | 


In the case of Micas v. Williams, 104 U.S. 556, where there 
was a motion to dismiss or affirm and affidavits were sub- 
sequently filed showing sufficiency of amount to give juris- 
diction, this court overruled the motion to dismiss, and said, 
“There was on the record as it stood when the motions were 
made, at least sufficient color of right to a dismissal to justify 
us in entertaining with it a motion to affirm in accordance 
with the provisions of Rule 6, par. 5. Motion to affirm 


granted.” 
So in this case: There was on the record when the motion 


to dismiss or affirm was made, the defective bond, giving 
color of right to a dismissal, under the ruling of this court 
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IN THE SUPREME COURT OF THE UNITED STATES. | 
OCTOBER TERM, 1885. 


No. 1084. 


THE SCHRAEDER MINING AND MANUFACTURING 
| CO., PLAINTIFF IN ERROR, 


US e = 


; ELISHA A. PACKER. 


Reply of Defendant in Error on Motion. 


The motion of the plaintiff in error for leave to file an 
additional bond, ought not to prejtidice the pending motion 
to affirm. 


In the case of Micas v. Williams, 104 U.S. 556, where there 
was a motion to dismiss or affirm and affidavits were sub- 
sequently filed showing sufficiency of amount to give Juris- 
diction, this court overruled the motion to dismiss, and said, 
“There was on the record as it stood when the motions were 
made, at least sufficient color of right to a dismissal to justify 
us in entertaining with it a motion to affirm in accordance 
with the provisions of Rule 6, par. 5. Motion to affirm 
granted.” : 


So in this case: There was on the record when the motion 
to dismiss or affirm was made, the defective bond, giving 
color of right to a dismissal, under the ruling of this court 
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in the case of New Orleans Ins. Co. v. Albro Co., 112 U.S., 
506. A copy of the motion to dismiss or affirm, together 
with a copy of the brief in support thereof (and notice that 
the motion would be called up and submitted to the court 
on the 19th of April, 1886), was served on counsel for the 
plaintiff in error on the 27th of March, 1886, and the origi- 
nal motion, in writing, was filed in this court March 29th, 
1886. The rule concerning such motions was fully complied 
with before any proceeding was begun for the filing of a new 
bond. 


The statement in the brief filed for the plaintiff in error 
that “simultaneously with the service of defendant’s motions 
plaintiff in error served notice of motion for leave to file an 
additional bond,” &e., is calculated to give the court an erro- 
neously impression. An affidavit, herewith, filed will show 
that the motions to dismiss or affirm were served early in 
the forenoon, and the motion of the plaintiff in error was 
served late in the afternoon of March 27th, 1886. We do 
not claim that counsel intended to mislead the court. 


A glance at the assignments of error will show that the 
maps mentioned in the brief of counsel for plaintiff in error 
cannot be of service to any one on any hearing of this case 
in this court. 


For a full reply to the argument of counsel for plaintiff in 
error we append hereto a copy of the case in Ist Out., 379. 


Respectfully submitted, 
D. C. DEWI1rT, 
C. H. ARMES, 


Attorneys for Defendant in Error. 


In 1 Out., at page 379, is the following ‘ 


PACKER, ct al ) 


Vs. - . 
SCHRADER MINING and Supreme Court of Pennsylvania, 
MANUFACTURING CO. 


1. An official surveyor, who, in making a survey pursuant to a warrant, 
adopts the lines of older or contemporaneous surveys, as the lines of the 
one npon which he is engaged, will not be deemed to have made a cham- 
ber survey. ‘ 


2, Where a return of survey is made and accepted, without a caveat, A 
prima facie presumption arises, that the survey was actually made npon 
the ground, but for twenty-one years after the return such presumption 
as capable of being rebutted by proof that the survey was but a chambet 
survey. After the lapse, however, of twenty-one years, the presumption 
that the survey was properly made on the ground becomes fixed and ab- 
solute, and canmot be rebutted by the evidence of any fact, however ob- 
vious, 


3. Ormsby v. [hinsen, 10 Cusey 462, followed and approved. 


4, When the regularity of the survey is by this means legally fixed and 
absolute, the only question remaining for « jury is to determine whether 
such lines, adjoinders or other marks, can be found upon the ground, as 
will enable them to determine with reasonable certainty the location of 
the tract of land in dispute. . * 


‘ 


5. Where in such case the tract concerning the location of which the 
question has been raised, and another tract were located by the same sur- 
veyor, the return of survey of the former describing it as having been 
walranted and surveyed before the latter, but the return of survey of the 
latter having been made before that of the former, the adoption in the re- 
turn of survey of the former of the latter tract as an adjoinder can have 
no other effect than to aid in the location of the former tract. 


March 11th 1881. Before SHarswoop, C. J., MERCUR, GOR: 
DON, PAXSON, TRUNKEY, STERRETT and GREEN, JJ. 

Error to the Court of Common Pleas of Bradford county: O 
July Term 1880, No. 41. : 

Trespass quare clausum fregit by E. A. Packer et al. against 
The Schrader Mining & Manufacturing Company et al. for tim- 
ber felled and converted in 1867, 1868 and 1869, upon part of 
a tract of unseated land in the warrantee name of George 
Moore. The defendants pleaded not guilty and liberum tene- 
mentum. 

On the trial, before Morrow, P. J., the plaintiffs showed the 
following title: April 27th 1792, warrant to George Moore 400 
acres of land adjoining or near to lands this day granted to 
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Samuel Temple in the county of Northumberland. Surveyed 
2ist of November 1792. Returned, endorsed, &c., January 
8th 1795. February 24th 1795 patent, Commonwealth of Penn- 
sylvania to George Moore for a certain lot of land called 
“Greenfield,” situate on waters of Towanda creek, Luzerne 
county. 375 acres and allowance of six percent. for roads: 
surveyed in pursuance of warrant of April 27th 1792, to Sam- 
uel Wallace, in consideration of moneys paid by George Moore. 
The plaintiffs deduced title to themselves by mesne conveyanc- 
es, in which the tract was described, in 1839, as follows: ‘‘Sit- 
uate on the waters of Towanda creek, Luzerne county, begin- 
ning at a post, thencej by iand of Joseph Bets and Henry 
Bets, north 29° cast, 318 perches to a hemlock, thence by va- 
cant lands, north 61° west, 200 perches to a post. thence by 
the same and land of General Bradhead. south 29° west, 318 
perches to a post, and thence by land of Samuel Cooley, south 
61° east, 200 perches to the place of beginning, containing 
875 acres and an allowance of six per cent. for roads.” The 
plaintiffs proved the payment of taxes and redemption from 
tax sales of the George Moore tract. 


The defendants claimed that the land on which the alleged 
trespass was committed was part of a tract of unseated land 
in the warrantee name of Andrew Tybout, containing 409 
acres, to which, it was admitted the defendants, had title. — 
There is an interference of about 250 acres between the Moore 
and Tybout tracts. The defendants claimed that the George 
Moore tract was never surveyed on the ground, but was a 


- chamber survey. They put in evidence warrant, February 15th 


1794, to Andrew Tybout; certified copy of return of survey, 
surveyed March 24th 1794, survey returned June 25th 1794. 
Also, patent, June 27th 1794, to Daniel Brodhead, granted in 
consideration of moneys paid by Tybout for tract described as 
follows: ‘‘Beginning at the hemlock sapling, thence by land of 
Robert Erwin, north 40° west, 100 perches to a post, thence 
by land of John Barron, Jr., north 293° east, 190 perches te 
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a post, thence by land of .William Gobett, south 61° east, 320 
perches to a hemlock, thence by lands of Drinker & Co., south 
294° west, 220 perches west toa sugar, and thence by old 
surveys, north 61° west, 225 perches to the beginning, con- 


se taining 409} acres and an allowance of six per cent. for roads.” 
The following plan shows the interference: 
ROBERT ERWIN. 
7 Oy 
a 


a 


Tt was admitted that the taxes were paid upon the Tybout 
tract by the defendants and their predecessors in title, from 
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the otganization of Bradford county to the beginning of this 
suit. Much evidence was given on both sides on the question 
whether the George Moore tract was actually surveyed and 
marked on the ground in 1792, or whetner it was a chamber 
survey. The evidence showed that the Tybout tract was act- 
nally surveyed on the ground in 1794. It did not appear that 
any caveat had been filed against the location of the George 
Moore tract, or that the question of its location, or of its in- 
terference with the Tybout tract, had been raised by any legal 
proceedings prior to the bringing of this suit. 

The court submitted to the jury, as the principal question of 
litle, the question whether the George Moore survey: was @ 
ehamber survey, and charged, tnter alta, as follows: 

‘Hf there was a sarvey under the Moore warrant. before the 
24th March 1794. the time the Tybout was. surveyed, the title 
under the Moore patent dates back to the date of the warrant, 
but. if it was not surveyed-wntil after the Tybout was surveyed, 
then the title to the land was in the defendant. I mean by 


survey, actual survey on the gronnd. It was the duty of the 


deputy surveyor to go upon the ground, run and mark the 
lines, and establish the corners. In many instances, he neg- 
lected his duty and omitted to do this, and made a draft in his 
office of a pretended survey, and returned it into the land of- 
fice. These surveys so returned, but never actually made on 
the ground, are commonly called ‘chamber surveys.’ It is 
claimed on the part of the defendant, that the survey of the 
Moore warrant was a chamber survey. This allegation pre- 
sents the principal question as to title: for I think the undis- 
puted evidence shows that the Tybout was located by actual 
survey in the year 1794. Had the Moore been surveyed be- 
fore that time? To determine this question you must consider 
all the evidence bearing upon it. _ I think there is no dispute 
but that the line for a long distance, both north and south of 
the hemlock corner, was run upon the ground in the year 
1792. It is not enough that he was there to survey other war- 
rants that adjoin it. Was he there, and did he survey the 
Moore warrant? * * * 


5) 


“The evidence shows. that the Joseph Betz and Henry Betz 
are on the east. Both were warranted in 1793, and surveyed 
July 4th 1793. ‘This fact may bear upon questions as to the 
date of the survey of the line south from the hemlock, and of 
the marks found upon that corner; for it may be difficult to say 
where a line was surveyed Juiy 4th 1793—-whether it was sur- 
veyed in 1792 or 1793. The official copy of the Moore calls for 
the Beltz on its east. This may be a mistake of thedraughtsman 
at the land office; but is it his mistake? Has it not a tenden- 
cy to show a chamber survey—one made after the Betz had 
been surveyed and returned to the land office? 1t (George 
Moore) calls for vacant land on the north. The Gobett. tract 
is there, but it was not warranted until 1794. The eall, there: 
fore, is correct, and ought it not to have called for vacant 
land on the east if it had been actually surveved November 
YIst 1792? It was vacant land on its east November 21st 1792. 

The Betz warrants had not then-been issued, and unless the 
draughtsman at the land office made a mistake, they conld not 
have been put on as calls, because they did not then exist. 

‘Again, it is proper for the jury to take in consideration the 
course of streams as indicated by the official draft, to deter: 
mine whether the Moore was surveyed in 1792. (The atten- 
tion uf the jury was called to the water-courses as indicated on 
the different maps, and also where the Schrader creek crossed 
the west line of the Moore.) To determine whether the Moore 
tract was actua!ly surveyed in 1792, the original marks on the 
ground, if any, are the strongest and best evidence. If it is 
doubtful whether the marks were made at the time, then 
the jury should consider the callsand watercourses. If the official 
drafts show a correct location of the watercourses, it is evi- 
dence which may have a tendency to show that there was an 
actual survey. If, after examining this evidence, there is 
still doubt, it is proper to consider the old maps in evidence— 
Broadhead’s map of 1799, and Flower’s map of 1828. It is 
proper to consider these maps as parts of the evidence. They 
show where the Tybout was located then, to wit, 1799 and 
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1828. The Moore tract is not indicated on either map, except 
as south of the Tybout. 

“Tf; after considering all the evidence, you find that the 
George Moore was not surveyed in 1792, and find that Tybout 
was surveyed in 1794, and before Moore was surveyed, that 
ends the case, and your verdict should be for the defendants.’ 

Verdict and judgment for the defendants. The plaintiffs 
took this writ of error, assigning for error the charge of the 
court as above quoted. 

D. C. DeWitt, for plaintiff in error. 

Sanderson (with whom was Overton and Davies & Carno- 
chan,) for the defendants in error. 

Mr. Justice Gordon delivered the opinion of the court, May 
2d 1881. 3 

The question involved ip this case is a very simple one—one 
of location only. The Moore survey was older than the Tybout. 
It was regularly returned and accepted, and was also patented. 
If. therefore, there were any marks found on the ground, or any 
adjoinders called for by the survey, as returned to the land of: 
fice, by which the position of the tract could be ascertained, 
this controversy ought to have been determined by the jury in 
favor of the owners of this survey. 

We repeat, the question was one simply of the location of 
the Moore warrant. Was there a corner or line found on the 
ground which was a corner or line of this tract? If so, the 
question was resolved; for from either the location of the war- 
rant could be readily determined by simply following the cours- 
es and distances called for by the survey. So, if there were 
known adjoinders, the location could, in like manner, easily be 
established. 


But the court below, departing from this simple proposition, 
erred in two principal points: 1. In submitting to the jury the 
question whether or not the Moore survey was a chamber sur- 
vey; 2. In saying to the jury that it was not enough that the 
surveyor was on the ground to survey the Moore warrant.— 


. 


This, of course, meant that he could not adopt the lines of old- 
er or contemporaneous surveys as the lines of the Moore tract. 
But in Parshall v. Jones, 5 P. F. Smith 1538, it was said, fol- 
lowing McRhea v. Plummer, 1 Binn. 227, and Caul v. Spring, 
2 Watts 390, that the lines of older surveys may be adopted 
for a later warrant, withont re-running or re-marking them. 
and that such a survey is not a chamber survey. ‘To us, in- 
deed, it seems strange that a proposition so obvious and rea- 
sonable should ever have been doubted; for as it. is admittedly 
improper to re-mark old lines when adopted for a new survey, 
why should they be re-run? Certainly, for the purposes of loca- 
tion, this would be an unnecessary labor, and to us no reason 
occurs for the enforcement of such a work, sia to compel 
the deputy surveyor to earn his fees. 


A chamber survey is one that has never been made upon the 
ground, but where a survey has been returned and accepted 
without a caveat, the presumption, after twenty-one years, as 
was held in Ormsby v. Ihmsen, 10 €asey 462, 1s juris et de 
jure that it was madeon the ground. In other words, this 
presumption is one that no fact. however obvious, can rebut. 
In the case just cited the court below. whilst holding that, after 
the period mentioned, the sprvey, returned by the proper offi- 
cer, was by law presumed to have been run upon. the ground, 
nevertheless instructed the jury that this presumption might 
be rebutted by positive proof. This was held to be error; 
that such was not the natureof the piesumption attending a 
survey returned without objection for more than twenty-one 
years; that the presumption was absolute in its character—a le- 
gal conclusion. A like result was arrived at in the cases of 
Lambourn v. Hartswick and Mock v. Astley, 138. & R. 113; 
382. Justice Duncan, who delivered the opinions in both these 
cases, in substance said that, prima facie, a survey was made 
as returned, and that it-was the business of the adverse party 
to-disprove it; but that, where time, analogous to the Statute 
of Limitations, had run, where the owner had continued to 
pay the public taxes, and where there had been no caveat, a 
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presumption of law ought to arise in favor of the regularity of 
the survey. 

Following these cases, Huston, J., in Norris v. Hamilton, 7 
Watts 91, held ‘‘that after a survey had been returned more 

\ than twenty-one years, the presumption that it had been le- 
gally made became a violent presumption, or as is said in the 
last case, not to be contradicted.” The same idea is repeated 
in Bellas v. Cleaver, 4 Wright 267, per Thompson. J. 

How, then, in view of these authorities, does the case in 
hand stand? The Moore warrant purported to have been sur- 
veyed on the 21st of November 1792, and was duly returned, 
accepted and patented; this final act of the land office oceur- 
ring on the 24th of February 1795. Then, for twenty-one 
years after the date of this survey, the prima facie presumption 
was in favor of its correctness. Nevertheless, within that time, 
this presumption was prima facic only, and might ‘have been 
rebutted by those interested in the interfering Ty bout survey, 
by a caveat or in an-action of ejectment. Neglecting this. al- 
lowing the survey to remain unquestioned for the period above 
mentioned, the presumption became absolute and was no lon- 
ger open to attack. 

The regularity of the survey being thus legally fixed and ab- 
solute, it but remains for a jur} to determine whether, upon 

the ground, such lines, adjoinders or other marks can be found 
as will, to a reasonable certainty, determine the location of 
: the plaintiffs claim. 

Finally, as the Moore and Betz warrants were located by the 
same surveyor, and as the former was not returned until after 
the’ survey of the latter, the adoption of the junior warrants, 
as adjoinders of the senior survey, ought to have no other ef- 
fect than to help in the location of the older warrant. 

: The judgment of the court below is reversed, and a 
new venire is ordered. 


Affidavit. 
Supreme Court of the United States, Oct. Term, 1884. 


SHRAEDER MINING & MANUFACTURING Co. 
vs. | No. 1084. 
E. A. PACKER. 


D. C. Dewitt, being duly sworn according to law, says 
he served for the defendant in error upon the attorney, 
to wit, John F. Sanderson, Esq., of the plaintiff in error 
copies of the defendant’s motion, brief, and notice upon the 
27th day of March, 1886, before the hour of 10 o’clock a. m. 
of said day; that the notice of motion for leave to file a new 
bond was not served till after 4 o’clock of the afternoon of 
said 27th of March, 1886, that said notices were served on ' 
the same day, but not at the same time of day; that they 
were not served simultaneous, according to the use of the 


word simultaneous. 
D. C. DEewirt. 


Sworn and subscribed before me April 17th, A. D. 1886. 


[SEAL. ] Gero. S. EstE.t, 
Notary Public. 


IN THE 


Supreme Court of the Cuiled States. 


No. 1084 October Term, 1884, 


SCHRAEDER 
MINING AND MANUFACTURING COMPANY 


VS. 


FILISHA A, PACKER. 


MOTION FOR LEAVE TO FILE AN ADDITIONAL 
BOND, ? 


BRIEF OF PLAINTIFF IN ERROR in Opposition to Motions of De- 


fendant in Error to Dismiss and Affirm. 


* 


JOHN F. SANDERSON, 


ATTORNEY FOR PLAINTIFF IN ERROR. 


Reporter-Journal print, Towanda, Pa. 
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Supreme Court of the United states. 


OCTOBER TERM, 1885. No. 1084. 


Service of the following motion and notice on me this the 
27th day of March, 1886, is hereby admitted. 
D. C. DEWITT, 
Att’y for Deft. in Error. 


“JOHN F. SANDERSON, 
Attorney for Plaintiff in Error. 


To D. C. DeWitt, Eso., Towanpa, Pa., 
Attorney for the above-named Defendant in Error: 
Sirk :—Take notice that the foregoing motion will be 
called up and submitted to the Court on Monday, the roth 
day of April, A. D., 1886, and also that the bond at that 


Supreme Court of the United States 


OCTOBER TERM, 1885. No. 1084. 


SCHRADER MINING AND MANUFACTURING 
COMPANY, Plaintiff in Error. 
VS. 
ELISHA A. PACKER, Defendant in Error. 


Now comes the above named Schrader Mining and Man- 
ufacturing Company, by John F. Sanderson, its attorney and 
moves— acto 

That the above named Schrader Mining and Manufactur- 
ing Company be granted leave to file the bond now produc- 
ed and shown to the Court here, in addition to and for the 
purpose of obviating any objection there may be on ac- 
count of any formal defect in, the bond now on file in this 
case, given by the said Schrader Mining and Manufacturing 


Company as bail in error. 
JOHN F. SANDERSON, 
Attorney for Plaintiff in Error. 


To 2D. C. DeWitt, Esgo., Towanpa, Pa., 
& Attorney for the above-named Defendant in Error: 


Sir :—Take notice that the foregoing motion will be 
called up and submitted to the Court on Monday, the toth 
day of April, A. D., 18865, and also that the bond at that 
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time to be produced and submitted will be in the form fol- 
lowing, and with the same sureties that appear on the origi- 
nal bond filed in the case, who will justify in the same 
amount. 


JOHN F. SANDERSON, 
Attorney for Plaintiff in Error. 


FORM OF BOND 


Supreme Court of the United States. 
SCHRADER MINING AND MANUFACTURING COMPANY 
VS. 

ELisHA A. PACKER 


Know all men by these presents that we, the Schrader 
Mining and Manufacturing Company, Robert H. Sayre, of 
Bethlehem, Pennsylvania, and Joseph Powell, of Towanda, 
Pennsylvania, are held and firmly bound unto Elisha A. 
Packer, of the city and State of New York, in the sum of 
thirty thousand dollars, to be paid tu the said Elisha A. 
Packer, his executors or administrators ; to which payment, 
well and truly to be made, we bind ourselves, and each of 
us, jointly and severally, and each of our successors, heirs, 
executors, and administrators, firmly by these presents. 


Sealed with our seals and dated this day of ; 
A. D., 1886. 

Whereas the above-named Schrader Mining and Manu- 
facturing Company hath prosecuted a writ of error tothe 
Supreme Court of the United States to number 1084, 
October Term, 1885, to reverse the judgment rendered in 
an action prosecuted by the said Elisha A. Packer against 
the said Schrader Mining and Manufacturing Company in 
the Circuit Court of the United States holden in the western 


district of Pennsylvania, to number 45, May Term, 1884. 
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Now the condition of this obligation is such that if the 
above-named Schrader Mining and Manufacturing Com- 
pany shall prosecute its said writ of error to effect, and an- 
swer all costs and damages if it fail to make good its plea, 
then this obligation to be void; otherwise to remain in full 
force and virtue. 

[SEAL. ] ~ THE SCHRADER MINING & MAN- 

UFACTURING CO., 


By ROBERT H. SAYRE, President. 
Attest: JOSEPH POWELL, Sec’y. 


ROBT. H. SAYRE. [SEAL.] 
JOSEPH POWELL. [SEAL.] 
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SUPREME COURT OF THE UNITED STATES. 


NO. 1084 OCTOBER TERM, 1885. 


SCHRAEDER MINING & MANUFACTURING COMPANY, 


PLAINTIFF IN ERROR, 


Service of the accompanying brief in opposition to mo- 
tions to dismiss and affirm on me this 15th day of April, 


1886, is hereby admitted. 
D. C. DEWITT, 


Att'y for Deft. in Error. 
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The form for the bond originally given, was found in Ad- 
— bott's United States Practice, Vol. 2, p. 529. which form is 
copied in the note, (1) and was closely followed. The form 


Supreme Court of the United States [if review in that court 1s sought ; if 
in a Circuit Court, then] 

Circuit Court of the United States fur the District of [naming it. ] 
[ Title of the Cause. | 

Know all men by these presents, that we, Y. Z, U. V., and S. T., of 
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SUPREME COURT OF THE UNITED STATES. 


NO. 1084 OCTOBER TERM, 1885. 


SCHRAEDER MINING & MANUFACTURING COMPANY, 


PLAINTIFF IN ERROR, 
VB 


ELISHA A. PACKER, 


DEFENDANT IN ERROR. 


I. 
AS TO THE MOTION TO DISMISS. 


The motion to dismiss is upon the ground that the bail 
bond in error did not set forth the number and term of the 
judgment rendered in the court below. 

‘The better practice undoubtedly is to specify the term 
in describing the judgment, but the omission of such a 
means of identification is not necessarily fatal, and certainly, 
before dismissing a case on that account, opportunity should 
be given to furnish new security.” 

Per Waite C./., Insurance Co. vs. Albro Co., 112 U.S. 506. 

Simultaneously with the service of defendant’s motions, 
plaintiff in error served notice of motion for leave to file an 
additional bond which motion is herewith submitted. 

The form for the bond originally given, was found in Aé- 


— bott's United States Practice, Vol. 2, p. 529. which form is 


copied in the note, (1) and was closely followed. The form 


Supreme Court of the United States [if review in that court is sought ; if 
in a Circuit Court, then] 

Circuit Court of the United States fur the District of [naming it. ] 
{ Title of the Cause. | 

Know all men by these presents, that we, Y. Z, U. V., and S. T., of 
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seems to be subject to the objections made in defendant’s brief, 
p. 7. The bond itself was approved by, and simultaneously 
with the allowance of the writ of error by Mr. Justice 
BRADLEY, and it was filed in the Circuit Court in No. 45, 
May Term, 1884, and is so endorsed, together with the 
names of the parties to the suit, (Record pp. 24, 60,) it was, 
by the act of the plaintiff in error, brought into this Court 
with the transcript, and docketed to No. 1084, October 
Term, 1885, and the bond sets forth the judgment with a 
certainty fully equal to that of the writ of error by which 
the record was removed. (Record p. 60.) 

Upon the foregoing it is respectfully submitted that the 
Original bond, if not sufficientiy specific upon its face, was 
made so by being filed, endorsed, attached to the transcript 
and so docketed in this Court, and that in a suit upon it the 


are held and firmly bound unto A. B., of 
in the sum of : dollars, to be paid to the said A. B., his 
executors or administrators. To which payment, well and truly to be 
made, we bind ourselves, and each of us, jointly and severally, and 
ourand each of our heirs, executors, and administrators, firmly by 
these presents. 
* gges with our seals. Dated this day of . , 


Whereas, the above named Y. Z. hath prosecuted a writ of error to 
the Supreme Court of the United States [or, to the Circuit Court of 
the United States, for the District of [naming it,] to re- 
verse the judgment rendered in the above entitled action, by the 
[naming the court whose judgment is to be reviewed. | 

Now, therefore, the condition of this obligation is such, that if the 
above named Y. Z. shall prosecute his said writ of error to effect, 
and answer all costs, [or, if a supersedeas is to be claimed, costs and 
damages,] if he shall fail to make good his plea, then this obligation 
shall be void ; otherwise to remain in full force and virtue. 

Y. Z.[. s.] 
U.V.[L. s.] 


S. T. (1. s.] 
Sealed and delivered in presence of 
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plaintiff would make his case by putting it in evidence in 
connection with the record of the judgment and its affirm- 
ance, without more. 

The motion to dismiss ought not to be entertained, this 
Court having said that the reason alleged was not a suffi- 
cient ground for dismissal, at least without giving an oppor- 
tunity to correct the security ; because, notice of motion to 
add security having been given simultaneously with the 
notice of the motion to dismiss, and the two motions being 
fixed to be called up and submitted at the same time, the 
allowance of plaintiff's motion renders the consideration 


- of defendant’s unnecessary. 


I]. 


AS TO THE MOTION TO AFFIRM. 


1. [t Ought not to be Entertained. 


The motion to affirm ought not to be entertained for the 
reasons above stated. 
Color of right to a dismissa! must appear, or a motion to 
affirm will not be entertained. 
Davis vs. Corbin, 113 U. S. 687. 
Whitney vs. Cook, 99 U. S. 607. 


As the record stood when the notice of motion to dismiss 


was given, it is respectfully submitted that no sufficient 
color of right to.a dismissal appeared. 

It is plain the transcript has received a microscopic ex- 
amination in order to found a motion to affirm. 


2. As to the Furst Assignment of Error. 

The case of Hess vs. Reynolds, decided in October, 1884, 
(713 U. S., 72,) seems to cover the first assignment, and it 
will not be pressed. 
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3. As to the Third Assignment of Error. 


This relates to the refusal to allow the defendant below 
_, to add the plea of the statute of limitations. — 

The injury complained of by the plaintiff below, who is 
the defendant in error, consisted in the cutting and removal 
of certain timber trees, which took place in 1867, 1868 and 
1869. (Record pp. 25, 26.) The plaintiff sold his interest 
in the /ocus in quo and conveyed it by deed dated Novem- 
ber 2, 1869, which under the contention of plaintiff below, 
took effect October 1, 1870. (Record pp. 41,42.) Suit was 
not brought until Feb. 26, 1877. (Record p. 4.) No time 
is laid in the declaration (Record p. 5.) 


The refusal to allow the plea of the statute of limitations 


appears on p. 3 of the Record. 

The common law doctrine as to amendments and_jeofails 
prevails in Pennsylvania, modified in some respects by stat- 
utes, among which is in force the following section of the 
Act of March 21, 1806,4 Smith’s Laws, p. 329, 1 Bright. 
Purd. Dig., 10 Ed., p. 68, title Amzendment. 


1. In all cases where any suit has been brought in any 
court of record within this commonwealth, the same shall not 
be set aside for informality, if it appear that the process has 
issued in the name of the commonwealth, against the de- 
fendant, for moneys owing or due, or for damages by tres- 
pass or otherwise, as the case may be; that said process was 
served on the defendant, by the proper officer and in due 
time; nor any plaintiff nonsuited for informality in any 
informality in entering a plea: but when, in the opinion of 
the court, such informality will affect the merits of the case 
in controversy, the plaintiff shall be permitted to amend his 
declaration or statement, and the defendant may alter his 
plea or defence, on or before the trial of the cause; and if, 
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by such alteration or amendment, the adverse party is taken 
by surprise, the trial shall be postponed until the next court. 


The effect of this Act has been to make amendments 
which before were discretionary, a matter of right, and the 
granting or refusing of them the subject of a writ of error. 

Peaceable vs. Whitehill,2 Yeates, 279. 
Young vs. Commonwealth, 6 Binn., 88. 
Clymer vs. Thomas, 7 S. & R., 181. 
Hopkins vs. Mehaffy, 11 Id., 129. 
Proper vs. Luce, 3 Penn., 65. 

Com. vs. Mechling, 2 W., 130. 

Golding vs. Clayton, 1 Browne, 175. 

A party may amend upon a second trial, after a reversal of 
a former judgment, and as often as is necessary. - 

Lee vs. Wright, 1 Rawle, 149. 
Franklin vs. Mackey, 16 S. & R., 117. 


4. As to the Third, Fourth, Fifth, Sixth and Seventh Assign- 
ments of Error. 

These appear on pages 52-to 57 of the record. 

The portions of the bill of exceptions embraced in these 
assignments of error refer to Exhibits L. M.N. QO. P. These 
Exhibits are attached to the bill of exceptions and transcript, 
and form part thereof. They are not copied or furnished to 
the Court in connection with the transcript by the defendant 
in support of the present motion. Without the aid of these 
Exhibits it is impracticable to present to the Court an intel- 
ligible statement of the questions involved relating to the 
surveys. These assignments are not wholly covered by 
Packer vs. Schraeder, 1 Out., 379. The defendant in error 
did not raise the questions presented by these assignments, 
upon his writ in the case cited, but on the contrary expressly 
conceded the principal points involved in them, and rightly 
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too, upon principles expressly laid down in Glass vs. Gilbert, 8 
P. F. Smith, 266,a very important and well considered case. 
If what the plaintiff in error contends is mere dictum in 
Packer vs. Schraeder be considered as decision, that case 
overrules Glass vs. Gilbert anda bead roll of decisions in 
Pennsylvania from the earliest to the latest, and that without 
mentioning them, or considering the reasons on which they 
are founded. But, as before stated, the questions cannot be 
intelligibly presented without the maps referred to as Exhibits 
L. M. N. O. and P., as wellas the other maps and diagrams 
referred to as Exhibits in the bill of exceptions, and hence 
cannot be discussed in this brief. 

5. As to the kighth, Ninth, Tenth, Eleventh, Twelfth, Thir- 
teenth, Fourteenth and Fifteenth Assignments of Error. 

These are found on pages 57, 58 and 59 of the record. 

They present several kindred questions which arise on 
facts stated in the bill of exceptions (Record 31, 32, 33,) as 
follows: : 

That soon after the purchase by the plaintiff of certain 
lands which adjoined the Schrader lands on the east for two 
or three miles or more and included the /ocus in quo he em- 
ployed Jacob Dewitt as his agent or attorney with reference 
to his said lands; that as such agent said Dewitt had full 
power and control of the lands and to protect them from 
depredations and from any trespasses being committed upon 
them. Mr. Packer had never seen the lands, and resided in 
the city of New York, upwards of two hundred miles distant 
therefrom. 

Dewitt also attended to the payment of taxes on the lands 
and conducted some negotiations for Packer with reference to 
a proposed sale of them. Packer had no other agent as to 
the lands. While Dewitt’s authority was such the Schrader 
Land Company, in 1866, contemplated the erection of a saw- 
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mill and extensive lumbering operations. Its affairs were 
managed by an executive committee composed of Charles F. 
Welles, John F. Means, and V. E. Piollet. They determined 
to establish and paint a boundary line of the Schrader lands 
as a guard against trespassing upon adjoining owners, and so 
informed Jacob Dewitt, as agent for Packer. Dewitt was at 
this time an attorney-at-law, a stockholder in the Schrader 
Land Company, and was occasionally consulted professional- 
ly by that company, drew contracts for it, &c. 

_It was considered by said committee, and Dewitt, repre- 
senting Packer, assented, that Z. F. Walker would be a suit- 
able person to run and establish the boundary line between 
the Schrader lands and the Packer lands, and he was accord- 
ingly selected for that purpose. 

He was not informed of any concert of action between Dewitt, 
as the agent for Packer, on the one hand, and the Schrader 
Land Company on the other. He was employed by the 
executive committee of the Schrader Land Company, and he 
was paid by that company. His instructions were to estab- 
lish and paint the boundary line of the Schrader lands. He 
had in his possession at this time a copy of the map of 1799, 
called the Broadhead map, a map made by Major Flowers of 
his re-survey of 1828, and the field-notes of Major Flowers 
made in 1828, before referred to; also in his possession or 
access to a copy of a map of the Vaughan or Priestly lands, 
including the George Moore, and showing the warrant num- 
ber of the Moore according to the map attached to the deed 
of 1805. 

In making his surveys in 1860 of the Schrader lands Wal- 
ker had delineated the George Moore interference on a map 
made by him and given to the Schrader Land Company, 
showing the interference as claimed by the plaintiff, except 
as to the western boundary line, which was laid down on the 
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map as corresponding to the line of 1798, mentioned hereto- 
fore in these exceptions. No maps or documents were fur- | 
nished Walker by either the Schrader Land Company or 

Jacob Dewitt to aid him in establishing the boundary. 

After the line was painted, Dewitt and the executive com- cane 
mittee went by rail some sixteen miles from Towanda to the j 
foot of the plane, the railway station nearest the Schrader 
lands, and from thence Dewitt and two or three of the com- 
mittee went up the Schrader creek to examine the painted 
line. They met Walker at the foot of the plane, who in- 
formed them that he had found some marks of an interference 
of survey on the Tybout tract, but that he had put the line 
where he believed it ought to be, and where it always had 
been. Dewitt and the members of the committe then went 
on the painted line, which was on the north, east, and south 
boundaries of the Andrew Tybout tract, and examined some 
portion thereof. Here Dewitt stated to the members of the 
committee who were with him that he was satisfied the inter- 
est he represented would be protected by the painted line ; 
that he would thereby come into possession of the strip some 
thirty rods wide, running some two or three miles adjoining 
the Schrader lands (referring thereby, as the defendant 
claimed, to the lands between the 1798 line, before mentioned 
herein, and the Broadhead line). He also stated to the com- 
mittee that they might go on and build their mill and cut up 
to the painted line. 

This happened about the first of August, 1866. In the 
following fal] two members of the said executive committee 
went to New York to see Mr. Packer and assure themselves 
of Mr. Dewitt’s authority for establishing the painted line. + 
They did see Mr. Packer, and informed him of what had been 
done in reference to running the line and fixing the line be- 
tween the Packer Jands and the Schrader lands; that Mr. 
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Dewitt, in association with a committee of the Schrader - 
Land Company, had caused to be run and painted a line the 
whole length between the two parties, Mr. Dewitt acting for 
Mr. Packer. To this Mr. Packer replied [that] he had never 
been on the lands; that Mr. Dewitt was his attorney, and 
that what Mr. Dewitt did he consented to. 

Subsequently, about 1869, Dewitt stated to one of the di- 
rectors of the Schrader Mining and Manufacturing Company 
that he had been informed that company had trespassed upon 
Packer’s lands. Dewitt and the said director went upon the 
lands and followed the painted line, and finding no cutting 
had been done beyond it, expressed himself as satisfied. 

The plaintiff's evidence also showed that all of the said 
alleged trespasses were committed within certain boundaries 
marked upon the ground by a line of trees blazed and having 
the blazed marks painted white, which line was known as 
the painted line, and was claimed up to by the Schrader 
Land Company, the Towanda Tanning Company, under its 
purchase of the bark, and by “the defendant company. 


Record, p. 26. 
The line of 1798 referred to is thus described. Record 
pp. 28, 29: 


As a part of his claim of title the plaintiff put in evidence 
a deed tripartite dated October 25, 1805, between Joseph 
Priestly and wife of the first part, John Vaughan, of the 
second part and Thomas Fitzsimmons, John Miller, Jr., and 
Robert Bird, trustees for certain creditors of John Vaughan, 
of the third part, which recited that— 

“ For as much as divers inaccuracies have been discovered 
in the original surveys made of several of the tracts which in 
the division aforesaid fell to the lot of them, the said Thomas 
Fitzsimmons, John Mfller, Jr.,and Robert Bird, trustees atore- 
said, the same have therefore since been surveyed and are 
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now more accurately designated in the annexed draft thereof, 
representing each tract as it is actually surveyed and marked 
upon the ground (mentioning subsequently, zater alia, the 
George Moore warrant, and giving also its fancy name of 
Greenfield) ; all which tracts are distinguished and marked 
on the annexed plan by numbers corresponding with those 
above enumerated, and are represented and described by the 
annexed plan of their survey thereof as actually re-surveyed 
and marked on the ground as aforesaid,” and to which was 
attached a certain map referred to therein, which map was 
also given in evidence by the plaintiff. 

A full copy of the said tripartite deed is hereto annexed 
and marked Exhibit K. | 

The width of the George Moore warrant, as shown by this 
map was 200 rods, which corresponds with the distance laid 
down inthe return of survey, but the calls in the return for 
General.Broadhead’s lands gives the Moore survey an addi- 
tional width of about thirty rods. 

The said map showed the George Moore lot in the same 
position as in the survey thereof with regard to the surround- 
ing lots of Henry Betz, Joseph Betz, and Samuel Cooley. 

It was also shown by the plaintiffs’ surveys, or one of them, 
that beginning on the north line of the Moore survey, as 
located on the ground by its return, at a point two hundred 
rods westerly from the hemlock, northeast corner, a line ex- 
tended froma corner marked in 1798 nearly parallel with the 
east line of the Moore tract, and also nearly parallel with such 
east line projected southerly, which was run in 1798, for 
about three miles and sixty-four rods, where it ended, and 
an offset was thence made to the west to an undisputed line 
of 1792, bounding the Broadhead or Barclay lands on the 
east, the plaintiff's surveyor testifying that the said line of 
1798 was evidently atrial line. Said Broadhead line ran 
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about thirty rods distant from and nearly parallel with said 


line of 1798 and extended from the hemlock sapling corner ° 


before mentioned, a distance of five or six miles southerly. 


Plaintiff's evidence also showed a general survey of 1798 to 
have been marked on a number of the tracts mentioned in 
said deed of 1805. 


The map attached to said deed iu laying down the George 
Moore survey thereon and other surveys south of the same, 
laid them down as 200 perches in width, being the width 
called in the official surveys, and being about thirty perches 
less in width than the actual distance to the old line of the 
Broadhead lands called for in said surveys, and it was claimed 
by the defendant that the map thus showed the George 
Moore warrant was bounded on said map by the line of 1798 
aforesaid. No other general survey of the lands mentioned 
in said deed of 1805 was made between the dates of the war- 
rants and the date of the deed of 1805. 


(The Broadhead line was the painted boundary line.) 


The questions raised by these assignments of errors are 
these : 


1. Since it appears that Dewitt knew there was an inter- 
ference on the Tybout tract, and of the question as to the 
strip between the line of 1798 and the Broadhead line, and 
that by the painted line, the strip was given to Packer and the 
interference to the Schrader Company, and that he consented 
to the establishment of such line as the authorized agent of 
Packer, does not such consent bind the title ? 


2. If it does not bind the title, does it not, in connection 
with the acquiesence in the acts done upon the land by the 
Schrader Company, operate on the possession so as to oust 
Packer and bar trespass ? 


eZS 
icc Re 

» She aerate 

th. Sakata 


[2 


3. Does it not amount to a license ? 

4. Or, in view of all the facts does it not amount to an es- 
toppel ? 

5. Is it.presumed, as a matter of law, in the absence of af- 
firmative evidence, that a party is ignorant of the true bound- 
aries of his own land? 

6. Was there not sufficient evidence upon this question to 
submit to the jury? 

7. Is it not presumed that a party does know his own 
boundaries. 

8. When one who is about to cut timber applies to his 
neighbor, for the expressed purpose of avoiding a trespass, to 
join in running a division line, which is accordingly done, is 
not such party protected from an action of trespass even 
though there be a mutual mistake as to the line run ? 

9g. And is not this especially true where leave is expressly 
given to cut to such division line ? 

The owner of warrant 4881 sold it, but by mistake pointed 
out to his vendee 4880, an adjoining warrant on the north, 
as being the land sold, the vendor afterwards, as agent, 
bought for another person 4884, which adjoined on the south, 
the vendee of 4884 sold it out in lots, and by the same mis- 
take pointed them out as being 4881; improvements were 
afterwards made on some of these lots, Ze/d that the original 
vendor of 4881 and his vendee were estopped from claiming 
the true 4881, both as to the parts improved and those unim- 


proved. 
Milhgar vs. Sorg, 5 P. F. Smith, 215. 


Id., 11 Smith, 471. 


But the defendant gave evidence of the establishment of a 
consentable line, as a permanent boundary, which he con- 
tended was fixed by him and Yackson, under who the 
plaintiff claims. This boundary leaves the land to the de- 
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fendant. Whether the parties ever agreed to it, and if they 
did, under what circumstances, were matters proper for the 
decision of the jury ; what we have to do with is the direction 
of the Court in matters of law. It was laid down in general 
terms, that if, at the time of an agreement to establish a con- 
ser.table line, as we technically call it, the parties labor un- 
der a mistake as to their respective rights, they will not be 
bound. To this doctrine I do not assent; no boundary of 
the sort could in any case prevail, if it were law, for the 
consideration of the agreement, is, ninety-nine cases out of a 
hundred, the settlement of a dispute arising from ignorance 
and misapprehension of right on both sides. 
Perkins vs. Gay, 7 S.& R. 331. 

It is no question, it cannot be made a question, but that 
consentable lines, settlement of boundaries, and holding by 
them, would, unless there was some fraud practiced, and an 
advantage taken of the ignorance of one party, the other be- 
ing conversant of the real lines, be conclusive between persons 
competent to bind the rights. SoI would hold, that a fair 
settlement, so made, by guardian, and acquiesced in by the 
infant holding possession after he came of age, would amount 
to a confirmation. _ 

These settlements of boundaries are common, beneficial, 
approved and encouraged by the courts, and ought not to be 
disturbed, though it was afterwards shown that they had been 
erroneously settled, if they have been acquiesced in for a 
number of years. 

Brown vs. Caldwell, 10 S.& R., 115. 

Where one encourages another to enter upon land and in- 
vest money or expend labor, assuring him he will thereby 
acquire title, he cannot call in question such title even though 
he acted in ignorance of his own right. 

Woodward vs. Tudor, 32 Smith, 382. 
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When by consent of the owners a line is run, such consent 
is a mutual license to both parties to treat the line as the true 
boundary. | 

Palmer vs. Anderson, 63 N. C., 365. 

Where an act is done with the express or implied sanction 
of the owner of real estate, it shall not be treated as a tort, 
nor made the foundation of recovery in damages. 

Den. Richman vs. Baldwin, 1 Zab., 404. 

It does not follow that because a license is void for the pur- 
pose of carrying title, it may not enure as a personal author- 
ity, and until revoked protect the defendant from an action 
for a wrong. 


Miller vs. Auburn R. R. Co., 6 Hill, 64. 

Good faith requires that the owner of lands should not 
treat acts done under his authority, or with his express or im- 
plied sanction, as wrongful, or make them a foundation of re- 
covery in damages, * * * and nocitation of authority 


is necessary to show that a man cannot authorize another to 
enter upon or walk over his land and then sue him in tres- 


pass for taking advantage of his permission. : 
2 Am. Lead. Cases, 564. 


a 

Without attempting to collect the authorities or elaborate 
the argument, so much is submitted upon the merits to sat- 
isfy the Court that the writ is not intended for delay. 

When a bond is held to be sufficient and the motion to 
dismiss is overruled, the motion to affirm will not be enter- 
tained. | 

Gay vs. Parpart, 11 Otto, 391. 
Respectfully submitted, 


JOHN F. SANDERSON, 
Attorney for Plaintiff.in Error. 
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COUNTER STATEMENT BY DEFENDANT IN ERROR. 


The defendant below has always claimed that the 
Moore tract was a “Chamber Survey”—that is, it was 
not made on the ground. This was the position taken 
by it in the last trial as we understand. When the 
case was first tried in the Common Pleas of Bradford 
County, the return of survey of the Moore called for the 
Betz tracts on the east. They were not surveyed till 
some months after the Moore. The Court said to the 
jury in substance that this call showed the Moore was 


not surveyed on the ground at the time alleged in the 
return, because there were no Betz tracts there then and 
hence no such call existed.. The jury upon this found 
the Moore survey a “Chamber Survey” and found against 
the plaintiff on the title. In presenting the case to the 
Supreme Court, in the oral argument, it was urged that 
the time had come when there should be an absolute 
presumption in favor of a survey after twenty-one vears, 
and especiallyin this case wherethetimber had been cut 
and taken away by the defendant, so the lines could not 
be followed. So far as we know, no surveyor was ever 
on the ground at the hemlock sapling on the west line 
of the Moore for the purpose of following or trying to 
find the line north. Flowers and Walker were at this 
point and made some examination, but thev were there 
surveying the Broadhead lands which cornered at this 
place.. When they found the corner, which both did, 
they were satisfied and had no reason to look for or ex- 
amine a line north.  No-surveyvor was at this point for 
the purpose of locating the Moore until after the defend- 
ant had cut the timber. After this case was commenc- 
ed, the defendant sent two survevors, M. D. Trescott and 
Philo Alden-upon the land to make an examination for 


it. Thev went to the hemlock sapling corner, and had: 


no trouble in finding it. They examined for line north 
and found a new line marked on trees that had grown 
up since the timber had been cut. They examined the 
trees within a rod of either side of the lne and found 
no old marks. From the hemlock sapling corner to the 
northwest corner of the Moore the distance 1s 222 rods. 
Thev only found from 12 to 15 trees in the whole dis- 
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tance old enough to bear the marks of the original line. 
Thev found the hemlock at the northeast. corner of the 
Moore, and counted it and found it marked on four 
sides, corresponding with the date of the Moore survey. 
They also found the east line of the Moore marked 
plain. - Where the timber had not been cut the lines 
were found. The undisputed evidence showed the hem- 
lock called for at the northeast corner of the Moore, 
which is the same tree called for by Betz and Tybout, 
marked for a corner dating 1792. The Moore is the 
only tract of that date that corners at this point. This 
Was a part of the evidence of the defendant. On the 
north line of the Moore old marks were found that couid 
not be counted. The Court swept away all this evi- 
dence because the Moore called for the Betz on the east, 
when the Court said it was. not there. The evidence did 
not show when the Betz and Moore were returned. 
When the case went to the Supreme Courl, the evidence 
was all printed. When the case was removed to the U. 
S. Circuit Court, this evidence which includes all the 
evidence given by both parties in this case up to the 
present time so far as work on the ground is concerned, 
was copied in full and sent with the record, and now 
constitutes a part of it. © When the counsel for the pres- 
ent plaintiff in error added to his brief, a part of the 
case presented to the Supreme Court of Pennsylvania, 
it seems strange that he should have omitted that part 
of that case, which is also a part of the record in this 
ease Which would show Just what is now complained of. 
Without this part of the record it is impossible for this 
Court to get a full understanding of this case. Upon 
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the trial of this case the plaintiff and defendant agreed 
with one George A. Burbank to take the evidence in the 
case, he being a stenographer. He took the evidence in 
full and itshould be here in disposing of it. In his 
charge Mr. Justice Bradley says there is no evidence of 
a consentable line upon which to submit the question to 
the jury. The counsel for the plaintiff claims there was 
such evidence. How can this Court tell without the 
evidence that was produced on the trial being before it, 
whether the question should or should not have been 
submitted. In trying this case the Court followed the 
instructions given by the Supreme Court of Pennsylvan- 
ia in this verv case. In refusing to allow the defendant 
below to introduce evidence to show that the Moore was 
not surveyed on the ground, and was not adopted by the 
return of the Moore, Mr. Justice Bradley said: “In dis- 
posing of this offer, we shall follow what the Supreme 
Court of this State has said in this verv case for two 
reasons. (1) it is the law of this state by which we are 
bound, and (2) it is entirely in aceord with what our 
view of the law should be.” 

If the evidence had been brought up with the record, 
as it should have been, it would show that the defendant 
below was allowed to, and did, give evidence of all its 


survevors did and found on the ground both on the 


Moore and Tvbout warrants, and all tracts and lines for 
miles around them. It gave in evidence official maps, 
private maps, maps made by its counsel in the case, and 
maps made by deceased survevors. The return (official) 
of the Moore called tor a hemlock at its northeast corner: 
vactnt land on the north with the Schrader Creek pass- 


. 
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| ing through its north line; a post at its northwest cor- 
| ner; vacant and lands of Gen. Broadhead on the west, 
- with the Schrader Creek passing through the west line; 

| 
t the Samuel Cooly on the south; and the Joseph Betz 
ele and Henry Betz on the east. The surveyors all agreed 
| upon the location of the Joseph Betz and Henry Betz 
upon the east, the Samuel Cooly on the south and the 
| Robert Erwin being one of Gen. Broadhead’s tracts upon 
| . « the west. They also agreed that the Schrader Creek was 
, properly laid in the west line of the Moore. They all 
| agreed that the hemlock at the northeast was the tree 
, ealled for in the return of the Moore, and that the marks 
| in it on four sides counted the date of the Moore survey. 
| Allthis was undisputed, and then to contradict the return 
of survey and show “that it was adopted merely by the 
return of the Moore,” the defendant made its offer. The 
return called for a hemlock at the northwest corner 
of Henrv Betz. The defendant proposed to start at a 
sugar in the west line of Joseph Betz. The north line 
in the return crosses the Schrader Creek. The defend-. 
ant proposed to locate the line without going any where 
A near the creek. The return called for a post something 
| like 100 rods north of the Schrader Creek, and 222 rods 
t north of the northwest corner of the Robert Irwin, which 
is a hemlock sapling. The defendant proposed to make 
the hemlock sapling the northwest corner of the Moore. 
This was an offer to show the Moore a member ofa 
block where there was not one of the requisites to show 
a block in evidence, or offered to be put in evidence, and 
to ignore every mark, call, course and distance. .The 
Court doubtless thought if the defendant had a surveyor 
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who was weak or wicked enough to attempt such a ridi- 
culous task, it was its duty to protect him and not allow 
it to violate the old maxim, “lead me not into tempta- 
tion.” 


ARGUMENT. . 


1. The first assignment of error is: “The learned 
Court erred in refusing to remand this cause to the State 
Court from whence it originated.” The reasons assigned 
are two: see record, original page 39, printed page 16. 
The first reason “ that the application for removal,was 
not made in time,” has been decided in Hess vs. Revrglds, 
113 U.S. Rep., at page 73. Mr. Justice Miller says: 
“An application for removal under that clause is in 
time if made before the trial or final hearing of the cause 
in the State Court.” The second reason is sustained by 
no evidence. The petition for removal is conelusive 
against it. (See printed page 8.) 

2. The second error assigned is not based upon any 
exception. (See error, printed page 52.) It is as follows: 
“The learned Court erred in refusing to allow the de- 
fendant below to plead the statute of limitation. » All 
the record shows may be found on pages 3 and 17 of the 
printed record. The rule was discharged, but whether 
by consent or otherwise, the record does not show.” . 


~! 


3. The third assignment of error is as follows: “The 
learned Court erred in excluding the following offer of 
evidence made by the defendant below on the trial of 
the cause. The offer was as follows: In connection with 
this evidence the defendant offered to give further evi- 
dence founded on the examination, made upon the 
ground by surveyors in connection with the maps and 
other documents already in evidence, to show that the 
Moore warrant was not actually surveyed on the ground 
according to its return of survey, but that 1t was survey- 
ed together with the Cooly and other warrants to the 
south of it, in one block of which the Moore was the 
northern member; that the north line of said block, 
as actually surveved upon the ground in 1792, was run 
between the hemlock sapling and. sugar corners corres- 
ponding to what was claimed by the defendant to be the 
south line of the Andrew Tybout tract; that no line of 
1792'was surveved on the ground for the Moore warrant 
north from the hemlock sapling corner, nor west from 
the hemlock northeast corner of the Tybout tract; that 
the line south from the hemlock northeast corner afore- 
said, was run for warrants to the east of said line and 
was adopted merely by the return of the Moore.” This 


assignment of error should be dismissed for the reasons 
following: 


1. Geo. A. Burbank, a stenographer employed by the 
plaintiff and defendant, who was duly sworn as requir- 
ed by the statute of Pennsylvania, took a full report of 
the trial including the evidence, all offers, ruling of the 
Court, and objections. | Without a copy of his record it 
is simplv impossible to understand how the case was tried. 
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2. The transcript of record, see pages 28 and 53, shows 
a deed of 1805, with map or draft annexed were put in 
evidence. The deed is marked exhibit K, and copied in 
full, see pages 44, 5, 6 and 7.- The map or draft, referred 
to in said deed, and which was put in evidence is not 
‘ound in the record. Without it the deed is not evi- 
dence. In disposing of this question the map is of more 
importance than the deed. —__In disposing of the first as- 
signment of error in Clement vs. Packer, 125 U. 8. 309. 
Mr. Justice Lamar says: “The plaintiff in error, however, 
has not embodied copies of these patents in the record 
returned. The Court is therefore left uninformed as to 
the contents of the patents, or as to their materiality. 
What effect might have been given to this assignment 
of error, had evidence of the contents of the patents men- 
tioned been sent up with the record, we need not con- 
sider in disposing of this case. [tis sufficient to say 
this assignment of error is fatally defective for the rea- 
son given above, and it cannot be sustained.” 

In short, this offer was to show that the Moore war- 
rant was not surveyed on the ground according to its re- 
turn of survey; that the line east of the Moore and 
south from the hemlock corner was run for tracts east of 
said line; that the line west of the Moore and south from 
the hemlock sapling corner was run for tracts west of 
said line, and were adopted merely by the return of the 
Moore. The record shows this and nothing more. .The 
offer does say something about showing the Moore 
the northern member of a block, but the evidence 
does not sustain the offer. In order to make a block of 
surveys in Clement vs. Packer, 125 U. S. 309. Mr. Jus- 
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tice Lamar says: “It should be bourne in mind that the 
William Elliott is not a single separate tract, surveyed 
at the same time, by the same survevor, under warrants 
of the same date, and for the same owner, and returned 
into the land office as one body.” 


In Hagerty vs. Mathers et al. 31 Pa. St. 355, 
Woodward, J., says: “In other words, where’ surveys 
were made and returned into the land office in blocks, 
thev are to be located on the ground in blocks. If then 
any of them are found to interfere with tracts belonging 
to the older blocks the vounger gives away to the older.” 
In Pruner vs. Brisbin, 98 Pa. St. 210, Sterrott, J., says: 
“The thirteen tracts having been surveyed in a _ block, 
and so returned must be located upon the ground as a 
block.” ‘There was no evidence in the case, nor in the 
offer of evidence to show that thé Moore was surveyed 
in a block. Its return shows that it was not. Its war- 
rant shows it was not, and there was no offer of compe- 
tent evidence to show that it was. 

In the “Brief of plaintiffs in error’ at the bottom of 
page G7 may be found this: “The inference is that 
the surveyor’ mistook the distance between the tier of 
warrants in the name of Betz and Fritz (Exhibit F. QO.) 
and the Broadhead line, and did his work on the ground 
so as to lay the Moore and others lengthwise from east 
to west, but finding his lines too short by one hundred 
rods, laid them the other way, (Exhibit O.)” This isa 
clear concession that the line from the sugar to the hem- 
lock sapling which is the south line of the Tybout, was 
not run for the Moore. A surveyor may run and mark 
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as many trial lines as he please, and they amount to 
nothing until he adopts them and makes his return. 


Until he makes the return which makes the record, he 


may add a line, erase a line, change a _ line, enlarge the 
quantity, lessen the quantity, or make a resurvey if he is 
locating an indescriptive warrant such as Moore. This 
has been decided in many cases in Pennsylvania, among 
which are 4 W. & S. 348. 4 Wrt 267, and any number 
of cases therein cited. The offer was not to show that 
the surveyor ran the line from the sugar to the hemlock 
sapling corner for the north line of the Moore, and so re- 
turned it; but it was to show that he so ran it, and then 
abandoned it before he made hisreturn. If he did this, 
he had a perfect right to, and the line thus abandoned, 
would not be a line of the Moore in any sense. Then 
the evidence was properly excluded. 

Was there apresumptionjuris et de jure that the Moore 
warrant was actually surveyed on the ground ?. The sur- 
veyors who located the old warrants in Pennsylvania 
are all dead, their field notes and maps are mostly de- 
stroyed or lost. The men and boys who used the ax 
and carried the chain are also gone. Trees are destroy- 
ed by man and the elementsand they also die. Verv 
few of the old marked trees remain. Streams also change 
their course and dry up. Posts rot and even the stones 
get scattered and changed. The old’ land marks are 
gone or fast going. As titles grow old the presumptions 
in their favor grow stronger. Missing links are now 
presumed to have existed in paper titles. The law is 
progressive and must be so. The Supreme Court in this 
ease did take an additional step. It ought to have been 
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taken earlier. The counsel for plaintiff in error state the 
law as it was in Pennsylvania, but since this case was be- 
fore the Supreme Court, the law is just as Mr. Justice 
Bradley held it fo be in the trial of this case. The opin- 
ion of the Supreme Court is as follows: 

I. Out page 379 opinion by Mr. Justice Gordon: 

The question involved in this case is a very simple 
one—one of location only. The Moore survey was older 


than the Tybout. It was regularly returned and accepted, 


und was also patented. If, therefore, there were any 
marks found on the ground, or any adjoinders called for 
by the survey, as returned to the land office, by which 
the position of the tract could be ascertained, this con- 
troversy ought to have been determined by the jury in 
favor of the owners of this survey. 

We repeat, the question was oné simply of the location 
of the Moore warrant. Was there a corner or line found 
on the ground which was a corner or line found of this 
tract? If so, the question was resolved ; for from either 
the location of the warrant could be readily determined 
by simply following the courses and distances called for 
by the survey. So, if there were known adjoinders, the 
location could, in like manner, easily be established. 

But the court below, departing from this simple pro- 
position, erred in two principal points: 1. In submitting 
to the jury the question whether or not the Moore survey 
was a chamber survey; 2. In saying to the jury that 
it was not enough that the surveyor was on the ground 
to survey the Moore warrant.—This, of course, meant 
that he could not adopt the lines of older or contempor- 
aneous surveys as the lines of the Moore tract. But in 
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Parshall v. Jones, 5 P. F. Smith 153, it was said, follow- 
ing McRhea vy. Plummer, 1 Binn. 227, and Caul vy. 
Spring, 2 Watts 390, that the lines of older surveys may 
be adopted for a later warrant, without re-running or 
re.marking them; and that such a survey is not a cham- 
ber survey. ‘To us, indeed, it seems strange that a pro- 
position so obvious and reasonable should ever have 
been doubted; for as it is admittedly improper to re- 
mark old lines when adopted fora new survey, why 


should they be re-run? Certainly, for the purposes of 


location, this would be an unnecessary labor, and to us 
no reason occurs for the enforcement of such a work, 
except to compel the deputy surveyor to earn his fees. 

A chamber survey is one that has never been made 
upon the ground, but where a survey has been returned 
and accepted without a caveat, the presumption, after 
twenty-one years; as was held in Ormsby v. [hmsen, 10 
Casey 462, is juris et de jure that it was made on the 
ground. In other words, this presumption is one that 
no fact, however obvious, can rebut. In the case Just 
cited the court below, whilst holding that, after the period 
mentioned, the survey, returned by the proper officer, 
was by law presumed to have been run upon the ground, 
nevertheless instructed the jurv that this presumption 
might be rebutted by positive proof. This was held to 
be error; that such was not the nature of the presump- 
tion attending a survey returned without objection for 
more than twenty-one years; that the presumption was 
absolute in its character—a legal conclusion. <A like 
result was arrived at in the cases of Lambourn v. Harts- 
wick and Mock vy. Astlev, 138 8. & R. 113; 382. Justice 


a ae 
aati 


vr 


b a 


13 / 


Duncan, who delivered the opinions in both these cases, 
in substance said that, prima facie, a survey was made 
as returned, and that it was the business of the adverse 
party to disprove it: but that, where time, analogous to 
the Statute of Limitations, had run’ where the owner 
had continued to pay the public taxes, and where there 
had been no caveat, a presumption of law ought to arise 
in favor of the regularity of the survey. 

Following these cases, Huston, J., in Norris v. Hamil- 
ton, 7 Watts 91, held “that after a survey had been 
returned more than twenty-one years, the presumption 
that it had been legally made became a violent presump- 
tion, or as is said in the last case, not to be contradicted.” 
The same idea is repeated in Bellas v. Cleaver, 4 Wright 
267, per Thompson, J. ‘ 

How, then, in view of these authorities, does the case 
in hand stand? The Moore warrant purported to have 
been surveyed on the 21st of November 1792, and was 
duly returned, accepted and patented; this final act of 
the land office occurring on the 24th of February 17985. 
Then, for twenty-one vears after the date of this survey, 
the prima facie presumption was in favor of its correct- 
ness. Nevertheless, within that time, this presumption 
was prima facie only, and might have been rebutted by 
those interested in the interfering Tvbout survey, by a 
caveat or in an action of ejectment. Neglecting this, 
allowing the survey to remain unquestioned for the-per- 
iod above mentioned, the presumption became. absolute 
and was no longer open to attack. 

The regularity of the survey being thus legally fixed 
and absolute, it but remains for a jury to determine 
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whether, upon the ground, such lines, adjoinders or 
other marks can be found as will, to a reasonable cer- 
tainty, determine the location of the plaintiff’s claim. 

Finally, as the Moore and Betz warrants were located 
by the same surveyor, and as the former was not return- 
ed until after the survey of the latter, the adoption of 
the junior warrants, as adjoinders of the senior survey, 
ought to have no other effect than to help in the location 
of the older warrant. 

The judgment of the court below is reversed, and 
a new venire is ordered. 

As we understand the opinions of Mr. Justice Lamar 
in Clement vs. Packer and Mr. Justice Gordon in Packer 
vs. Shrader M. and M. Co., they are in harmony and 
both exclude this offer of evidence. 

The fourth, fifth, sixth and seventh acsignment of er- 
ror must fall if the third is not sustained. ‘They ratse 
no new or different question. ‘It is not necessary to ex- 
amine them separately. They were properly disposed of 
following the law as laid down in this case by the Su- 
preme Court in the opinion which is set forth in full in 
this brief. 


THE QUESTION OF POSSESSION, ‘ 
The specifications of error from eight to fifteen, #~een- 
thaseee may be considered together as thev raise but one 
question. 
They should be dismissed for not being assigned ac- 
cording to rule 21, sections 2 and 4. They may be 
found in the transcript, pages 57, 58 and 59. 
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The evidence upon this part of the case may be found 
on p.p. transcript 31, 32 and 38. 

On p.p. transcript 32 it 1s stated: “ He,” (meaning 
Walker who surveyed for the defendant below,) “ had in 
his possession at this time a copy of the map of 1799 
called the Broadhead map, a map by Major Flowers 
of his resurvey of 1828 and the field notes of Maj. Flow- 
ers made in 1828 before referred to, and also in his pos- 
session or access to a copy of a map of the Vaughn or 
Priestly lands, including the George Moore,” ete. 

The map made by Maj. Flowers, the field notes of 
Maj. Flowers, and the map of the Vaughn or Priestly 
lands are not found in the records. The same page of 
the transcript, to-wit, 32, shows that Walker made a map 
which he gave to the defendant below of his work. This 
map is not found in the record. To examine this 
question without these maps and field notes is to walk in 
the dark. Under the law as laid down by Mr. Justice 
Lamar in Clement vs. Packard, supra, these assignments 
of error should not be considered. | 

All the questions asked in plaintiff’s brief are fully 
answered by Mr. Justice Bradley in his clear and able 
charge to the jury. He begins at the bottom of tran- 
script p.p. 35 and ends near the top of page 39. We 
appropriate this part of the charge of the court for our 
complete answer to all the questions asked. 

The evidence relied upon to sustain this part of the 
defence begins at the bottom of the 31 p.p. of the tran- 
script. An examination of these pages will show: That 
Jacob DeWitt was the attorney of the plaintiff; that he 
was also attorney for the defendant company, and a 
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stockholder and director in it; that the plaintiff had 
never seen the lands he owned, and the evidence does 
not show that DeWitt ever had till after the lands were 
surveyed by Walker; that the first knowledge any of the 
parties had that there was an interference was when 
Walker told sume of the company in the presence of 
DeWitt ; that when Walker told them, he added he had 
put the line where he thought it ought to be, and where 
it always had been; that then DeWitt and some of the 
members of the company went with him upon the ‘and, 
and DeWitt expressed himself satisfied ; that Walker was 
employed by the company, paid by the company, and 
surveyed the lands of the company; that he was not in- 
formed of any concert of action between DeWitt as the 
agent of Packer and the company. 

It is not claimed that the company yielded anything 
or assented to any thing in the settlement of this line by 
which as they claim DeWitt actually gave them 320 
acres of valuable timber land. There is something about 
Packer getting the 30 rod strip between the Broadhead 
line and the line of 1798, but this is sheer nonsense, as 
there never was a doubt ora question but that he owned 
it. The defendant never claimed it. The evidence shows 
the 1798 line was an unofficial trial line. Packer did 
not get a foot of land that the company ever claimed by 
assenting to the painted line. ‘There had been no dis- 
pute, no controversy, no question about the line-of the 
plaintiff and defendant. There was nothing to settle. 
In refusing to allow this evidence to go to the jury the 
Court followed the law of Pennsylvania. 


The authorities cited by plaintiff in’ error m its brief 
when carefully read sustain the Court. 

Perkins vs. Gay 38. & R. 331, cited by plaintiffis a 
leading case. By reading that portion of the opinion 
not quoted by plaintiff, it will be found the Court 1s sus- 
tained. Kramer vs. Goodlander, 98 Pa. St. 354, sus- 
tains the Court. In fact the authorities are all in accord 
on this question in Pennsylvania, so we need not cite 
them. <An examination of those cited by plaintiff will 
suffice. 3 


TERMINATION OF PLAINTIFE’S TITLE. 

The Court said, see transcript page 41, bottom, “If en- 
titled to recover at all, the plaintiff was entitled to recov- 
er damages for all cutting and carrying away of timber 
from the disputed premises up to the time that he 
actually sold &e.” 

The question upon which the plaintiff in error has 
cited law is not raised in this case. 

D.C. DE WITYE, 


Attorney for Defendant in Lrror. 


